WWASHINGTON STATE
BOARD OF HEALTH

Working for a safer and healthier Washington since 1889

DATE: June 18, 2015
TO: Washington State Board of Health Members
FROM: Keith Grellner, Chair

SUBJECT: PETITION FOR RULE-MAKING REGARDING BED AND BREAKFAST
OPERATIONS

Background and Summary:

RCW 34.05.330 allows any person to petition the Board to adopt, repeal or amend any rule within its
authority. The Board has 60 days to consider the petition and respond. On May 21, 2015 the Board
received such a petition from Patty Dushabek, a bed and breakfast operator on Bainbridge Island,
requesting the repeal of “WA State Retail Food Code 09300 Subpart C Bed and Breakfast Operations
(1).” In a clarifying email, the following sections of food code were identified as included in this request:
WAC 246-215-09300, -09305, -09310. In addition, the petitioner asked to eliminate permit requirements
for bed and breakfast operations (B&B) in relation to “housekeeping or food.” This appears to request
the Board to amend its rules to exempt B&B’s from regulation as food services (Chapter 246-215 WAC)
and as transient accommodations (Chapter 246-360 WAC).

The Board’s authority for the food code, Chapter 246-215 WAC, is provided by the legislature in RCW
43.20.050(2) (d) and (f). Subsection (d) requires the Board to “adopt rules controlling the public health
related to environmental conditions including but not limited to heating, lighting, ventilation, sanitary
facilities, and cleanliness in public facilities including but not limited to food service establishments ...”
Subsection (f) requires that the Board “adopt rules for the prevention and control of infectious and
noninfectious diseases, including food and vector borne illness.” Food borne illness is a significant
problem in the United States. The CDC estimates that each year 1 in 6 Americans (48 million) suffer
from a food borne illness and 3,000 Americans die of food borne disease. Control of food borne illness
is an important activity that requires the cooperative effort of the board, the Department of Health and
our partners in local health.

The legislature requires, in RCW 70.62.240, that the Board “adopts rules necessary to assure that each
transient accommodation is operated and maintained in a manner consistent with health and safety of the
public using such facilities”. The Board has adopted Chapter 246-360 WAC to meet this mandate. B&B
operations offering 3 or more lodging units fall within the definition of transient accommodations and
have the potential for many of the same health and safety issues as other types of lodging facilities.

Ms. Dushabek’s petition also alleges a number of complaints regarding the quality and relevance of the
services provided by both the local health jurisdiction and the Department of Health. She further
maintains that these services are duplicative given that she has a Department of Agriculture (WSDA)
permit to process jams, jellies, breads and vinegars. Various agencies dealing with health issues have
specific authorities to address specific issues. In this case, Department of Agriculture has authority over
wholesale food requirements while the local health jurisdiction, acting under Board rules, has authority
over retail food service. The concerns addressed by the two agencies may be similar and may overlap but
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they are not identical. The WSDA requirements for jams, jellies, breads and vinegars may be inadequate
to handle the needs of a kitchen serving foods like omelets, quiche, sausages, eggs, and other breakfast
foods.

Ms. Dusbabek’s petition to repeal the identified rules (WAC 246-215-0930, -09350, -09310) could result
in many B&B operations being immediately out of compliance with the food code by eliminating B&B’s
as a special category of food service. These sections of the food code are intended to create a less
onerous category of food service operations specifically for B&B operations. As home-based businesses
serving limited numbers of guests, B&B’s currently have reduced facility requirements when compared
to other food service operations.

Amending the Food Code and Transient Accommodations Code to exempt B&B’s from permit and
regulatory oversight is also not advisable due to the health risks associated with providing food and
lodging to the public.

Maryanne Guichard, Assistant Secretary of Health, is here to answer questions.

Recommended Board Action:

The Board may wish to consider the following motions:

The Board denies the petition for rule-making to repeal WAC 246-215-09300, -09305, -
09310 and directs the executive director to draft a response to the petitioner advising of the
Board’s decision.

The Board denies the petition for rule-making to amend Chapter 246-215 WAC and Chapter
246-360WAC to exclude bed and breakfast operations from permit and regulatory oversight
and directs the executive director to draft a response to the petitioner advising of the
Board’s decision.

Staff Contact: David DelLong
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