STATE OF WASHINGTON
WASHINGTON STATE BOARD OF HEALTH

PO Box 47990 = Olympia, Washington 98504-7990

March 26, 2009

The Honorable Frank Chopp, Chair
Rules Committee

Washington House of Representatives
PO Box 40600

Olympia, WA 98504-0600

Dear Speaker Chopp:

It has been several years since you and | both worked to restore health insurance coverage for
children after budget policies adopted during the last economic downturn led to a steep drop in
enrollment. | came to appreciate during that experience just how deeply you care about the health
of the children of Washington State. | have since retired as president and CEO of Seattle
Children’s Hospital and Medical Center and now chair the Washington State Board of Health. It
is in that capacity that I am writing to ask you once again to defend the health and safety of our
children.

The Board is required by statute to adopt school health and safety rules as part of a regulatory
approach that has been in place for more than a half century. It has been working to modernize
its school environmental rules since 2003. Its focus has been to ensure that students and staff
spend their school days in environments that are safe and free of significant health hazards. To
do less would be unacceptable. It has been my honor to oversee what I hope will be the final
stages of this round of revisions.

The rule making process has been robust, inclusive, and deliberative. The proposal is grounded
in good process, good science, and good policy. The Board has done everything it could within
the existing regulatory framework to address responsibly a variety of complicated issues. It has
been cognizant of the financial problems facing schools, local public health, and the state. In
several instances, it revised its rules based on the results of an economic analysis. The draft rule
enjoys broad support among stakeholders and the unanimous support of the Board. The only
remaining question, in the minds of Board members, is how best to assure successful
implementation.

In October, the Board delayed its vote on the rules until June so the Legislature might have an
opportunity to deliberate whether, and to what degree, the state should provide funding to cover
associated costs. The Board understands that the rules need to be viewed in the context of the
collapse of local public health, longstanding problems with school finance, and the current
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economic crisis. Those who voted to defer adoption did so with serious reservations. None of us
believed this rule should not be adopted. The Board’s goal, however, has never been to adopt
simply for the sake of adoption. Its goal is to improve the health and safety of school children.
Revised rules would be less likely to achieve that goal if there were not adequate resources to
ensure implementation.

Several significant developments have happened since that vote. Most obviously, the funding
crises for schools, local public health, and the state have dramatically worsened. This has
compromised efforts to improve school funding by implementing recommendations made by
legislative task forces on school health, basic education reform, and school construction. It has
also made it less likely that the Legislature will find funds to support implementation of the
revised school rules this biennium.

The State Senate has passed and sent to the House a bill, SSB 5779, that would prevent the
implementation of any of the new rule language unless specifically funded or otherwise
approved by the Legislature. The Board is concerned that enacting such language, either as
standalone legislation or a budget proviso, will mean that small one-time cost items would all be
in limbo while the Legislature contemplates what to do with high-cost changes. Technical fixes,
clarifications, no-cost improvements and new measures that the schools themselves requested
would be held up by larger-cost items such as proposed requirements that schools test drinking
water sources for lead and copper contamination. SSB 5779 is currently in House Ways &
Means and the Board and its staff has no indication of how the House might want to handle this
matter.

The Board would rather see language that allows the rule update to go forward, perhaps with a
later general implementation date of 2011 because of the depth and duration of the current
recession, and makes only those provisions that would impose significant new costs be subject to
appropriation or other legislative action. The Board’s staff stands ready to assist in developing
language for a bill or proviso.

I have spent almost three years as chair working on this important effort to update some very
antiquated rules. My term ends in June and | would like to see the bulk of the revised rules in
place before I leave. | would very much like your assistance with this and ask that your staff
work with the Board’s executive director, Craig McLaughlin, on acceptable language. He can be
reached at craig.mclaughlin@doh.wa.gov or (360) 236-4106. | will also make myself available
if you want to speak with me directly. Mr. McLaughlin can arrange that for you.

I am including two attachments for your consideration. The first identifies 13 specific
requirements of the proposed rules that schools officials, teachers, parents, local public health
representatives, and agency staff have agreed would impose new operations and maintenance
(O&M) costs. It does not include construction costs or costs associated with water quality testing
and remediation. | am including this because | believe the Office of Superintendent of Public
Instruction and the Puget Sound Schools Coalition have overstated the actual system wide costs
of this rule. In some cases, this may be to delay or defeat the rule and in other cases, it may be to
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justify significant new budget requests—although it is also true that no one has the data to
generate accurate cost estimates.

The numbers being used are overly large because the administrative procedures act requires that
new requirements be treated as new costs even if most regulated entities are already in
compliance. Opponents of rule implementation without massive new funding then multiply those
estimates by the number of schools in the state (roughly 2,000) to generate system costs. School
officials simultaneously argue that rules provisions such as those requiring that they monitor for
and remediate mold and moisture are not needed because they already do what would be asked
of them, and that compliance would be prohibitively expense. These arguments are
contradictory. It is my hope that the attached matrix of O&M costs will clarify the kinds of costs
involved.

The second attachment is a background document the Board sent to several legislators in
October. It discusses the evidence that a rule is needed, the anticipated benefits, the costs, the
Board’s reasons for delaying adoption, and some additional policy recommendations related to
school environmental health. We hope you read it in its entirety, especially given the amount of
confusion and misinformation there is about this rule.

Thank you for you continued commitment to the health and well-being of our children.
Sincerely,

Clnem

Treuman Katz
Chair

Enclosures

cc: State Board of Health Members
Craig McLaughlin, State Board of Health



NEW O&M COSTS (other than drinking water testing)

E=elementary school/M=middle school or junior high/H=high school

What does What might it cost? What are costs Do schools
rule say? Startup Ongoing based on? do it now?
Pay annual E:.....$693 | Average of estimates from | Some schools pay fees
inspection fees. M:....$950 | local health jurisdictions. now and some are not
H: $1,387 inspected.
Cooperate with E: ....$350 | Administrative time to Some schools are
inspectors. M: ...$525 | accompany and assist inspected now and some
H: .$1,050 | inspectors. are not.
Inform school E: ....$225 | Notifying parents, students | Most.
community of any M: ...$338 | and employees once per
serious hazards. H: ....$675 | year per school.
Keep records for six | ALL:.$125 | E: ....$250 | Buy a filing cabinet one Some. If they are being
years. M: ... $495 | time. Manage records inspected, they are
H: ....$525 | consistent with handling of | retaining records.
other records.
Report annually to E: ....$562 | Report preparation and No.
school board and M: ...$601 | presentation.
make report public. H: ....$687
Allow only approved | E: ...... $486 | E: ....$503 | Write policy, make and Some.
use of hazardous M: .....$683 | M: ... $553 | maintain list, train staff to
commercial products. | H:......$946 | H:....$505 | implement
Notify local health if $92 | Phone call, possible health | No.
sewage in student use officer visit, once per year
areas outside toilets. per school.
Monitor for mold, E:..$1,934 | Assumes every school has | Most say they are doing
take corrective action M:.$1,993 | one moderate incident per | this already. Public
w/in 24 hours, notify H:.$2,121 | year. testimony, reports, and
if mold poses threat studies suggest some do
or totals >10 sqg. ft. not.
Establish policy on ALL:.$277 Write policy. Some. Most would need
animals in school. to adopt policy.
Requested by schools.
Prevent contaminants E:.....$600 | Upgrade quality of HYAC | Schools say they are but
from being drawn M:.$1,200 | filters and replace them many studies suggest
into the building. H: .$2,400 | more often. many do not do enough.
Monitor playgrounds E:....2,881 | Schools estimates of staff Many, but not all.
for hazards and time for daily maintenance
maintain as needed. inspections
Establish safety M: .. $1,342 Many already have
policy for labs and H:...$1,401 policy in place.
shops.
Establish complaint ALL:. $237 Write policy Most already have
policy. policy in place.




Background and Policy Implications of
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Public testimony

No issue before the Board has generated more unsolicited public comment than school
environmental health and safety. Much of the testimony has been, frankly, heart-
wrenching. The personal stories we have heard are compelling. For instance:

e Odele La Lemond testified about how her bright, engaged child, deteriorated
before her eyes. At one point, her daughter could not remember where her
bedroom was after returning from a trip. Other symptoms included extreme
fatigue, vocabulary loss, headaches, bellyaches, dizziness, and loss of balance.
Drinking water in her classroom was found to contain elevated levels of lead.

e Sue Cramer testified about her son’s environmental sensitivities, which were
so extreme that he had to wear a gas mask just to function. This reportedly led
to embarrassment, isolation, discrimination, and his eventual suicide at the age
of 22. Ms. Cramer attributed the onset of his sensitivity to his exposure to
solvents during the renovation of his elementary school.

e Rachael Hogan said her son would complain of terrible stomach pains before
dinner every night. She later found out his school had high concentrations of
copper in its drinking water.

These are just a sample of what we heard from parents, and in some cases, from students. We
also heard several stories from teachers who gave up their careers and many of their regular
activities because of illnesses that they (and often their physicians) attribute to environmental
exposures at work. To provide one example among many, a teacher testified that his wife,
also a teacher, had worked in a school that had unaddressed water leaks for a long time and
underwent mold remediation in 1998 and 2001. The husband provided documentation that
leaks continued in the school after the remediation. In 2003, his wife began suffering from
chronic coughing, dizziness, sore throat, extreme fatigue, hair loss, fungal rashes,
memory loss, and disorientation. Her blood showed high levels of mold antibodies. She
eventually developed a kidney disease and her lungs show evidence of scaring.

The Board does not have the capacity to assess the validity of all the stories it has heard.
Some researchers suggest “sick building syndrome” (SBS) and specific symptoms such
as headache and memory loss are more likely attributable to stress than to environmental
triggers. Stomach aches are common in young people. Clusters of complaints in schools
have been attributed in the literature to mass psychogenesis. The science related to SBS
and to mold does not lead to clear, definitive answers. The stories, however, are
consistent with what we know about the health effects of indoor air quality problems,
exposure to mold and moist spaces, and heavy metal contamination of drinking water.
They are also consistent with the research related to the condition of our schools.

If you combine these stories with what we know about environmental health, particularly
as it relates to school-age children, there can be no question that we—this Board and,
indeed, the entire state of Washington—must do more to protect the health and safety of
students. By doing so, we have an opportunity, also, to improve the health of the public
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employees that teach their lessons, clean their classroom, and serve their meals. As a side
benefit, we can also improve student achievement.

Public health justification

In 2003, the Board conducted a small feasibility and scoping study to determine if it
should update the rule. It consulted with stakeholders and there was near unanimous
agreement that the rule needed to be modernized. The only discouragement came from
the Spokane Regional Health District, which expressed a concern that opening up the rule
could jeopardize a fragile truce between schools and local public health about whether
public health had authority on school campuses.

The notion that schools are often unsafe is supported by the literature. Howard Frumkin,
MD, DrPH, a nationally respected senior administrator at the Centers for Disease Control
and Prevention, is the lead author and editor of a book called Safe and Healthy School
Environments. Frumkin and other contributors are unequivocal in their claim that

a significant portion of U.S. school facilities pose a threat to student health and safety.
One of the most cited studies involves the Los Angeles Unified School District. It found
40 percent of schools did not comply with applicable health and safety regulations.

Many other published studies and on-line reports document systematic reviews of school
health and safety conditions. Consistently, these have found problems to be widespread.
The Board’s staff has not identified any systematic review of school facilities anywhere
in the country that found only negligible health and safety problems.

These national findings are supported by experiences in Washington State.

o Local public health jurisdictions with active school health programs report that
they regularly identify and help schools address problems, that they are an
important resource for schools, and that their programs add significant value.

« For risk management reasons, schools are reluctant to talk about their
experiences, but privately many school officials and maintenance personnel have
shared some frightening stories, as well as specific examples of how helpful their
partnerships with local health have been.

o Clallam County, which does not have an active school program, did an initial
survey of its schools and, according to the local health officer, found a number of
problems.

e Public Health—Seattle & King County surveyed 83 schools in 13 districts.

= All used hazardous chemicals; 51% used toxic chemicals.

= 80% had notable dust and clutter.

= 47% showed signs of water damage.

= More than half had rooms with blocked ventilation.

= Only one in 83 had ventilated laminators.

= 82% had at least one room with more than 1,000 parts per million of
carbon dioxide (an indication of inadequate fresh air).

= 39% had high levels of carbon dioxide in 10% to 20% of their classrooms.

Washington State Board of Health
PO Box 47990 « Olympia, WA 98504-7990
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o Lead testing in 455 schools, mostly elementary schools, statewide in 2004 and
2005 found that 7.2% of samples exceeded EPA recommended maximum lead
levels (which many toxicologists believe to be too high) and roughly 1%
exceeded levels for copper.

e The Department of Health estimates 30% of schools in this state have at least one
drinking water source that exceeds 20 ppb for lead.

o Teachers are so concerned about indoor air quality issues that the Washington
Education Association has named it one of its top two priorities and members
voted to increase their own fees to fund an indoor air quality initiative.

e There are several instances in Washington of buildings with serious and well-
documented indoor air quality and mold problems. Artondale Elementary closed
for several months in 2002. Costs to the local school district reached $1 million.

In terms of the literature on specific threats to children’s health that these rules address,
the science that has emerged since these rules were opened increases the level of concern.
As we learn more about siting schools near freeways, exposing children to mold, the
long-term effects of lead exposure, etc., this work becomes dramatically more important.

For example, when we started this work, the literature pointed to lowered 1Q for children
exposed to lead at a very young age (before school entry). Those findings have been
extended since to include ongoing exposure and children four to six years of age. The
consequences now include reduced brain size, increased aggression, and a greater
likelihood of criminality as a teen and an adult. There are also studies that suggest lead is
problematic throughout the lifespan. Scientists are also looking at the risk from lead
particles in drinking water, which pose a different set of challenges than leached lead.

The Pediatric Environmental Health Specialty Unit at the University of Washington has
reviewed this rule and found it to be consistent with the peer-reviewed medical literature.
Moreover, it found that the rule achieved an appropriate balance between protecting
children’s health and recognizing economic limitations.

Economic and academic benefits

The new sections of the rule primarily address indoor air quality issues, safety in shops
and labs, fall protection, playground safety, and drinking water. Interventions designed to
improve indoor air quality have been repeatedly shown to reduce symptoms of SBS,
asthma, colds, flus, and allergies by 20% to 80%. Looking at Washington's high asthma
rates and the numbers of school children with asthma, a mere 10% reduction in asthma
symptoms alone would save more than $1 billion a year in this state. While we do not
have enough data to readily identify costs associated with other types of respiratory
disorders, there is every reason to believe the savings would be substantial.

The economic analysis of this rule also projects a reduction in injuries from accidents in
labs and shops and on school playgrounds. Playground injuries cost the state of

Washington State Board of Health
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Washington an estimated $1.6 billion annually, with $43 million of that resulting from
medical expenses.

The analysis looked only at health-related costs, but it should be noted that almost every
health issue addressed in the rule also has implications for student learning. Daylighting
and indoor air quality, for instance, are strongly associated with academic performance.
When considering the cost savings from reducing asthma symptoms, one should also
consider the fact that asthma is the leading cause of absenteeism.

At the public hearing and in letters received by the Board, some school officials
questioned the need to test for copper, the need for comprehensive lead testing in
elementary schools, the need to retest for lead every five years, and the risk to student
health posed by poorly maintained and heavily used office equipment. The science base
for these rule revisions are explained below. Except for such questions, however,

there is little dispute at this point about the benefit of the revised rule The testimony
heard at public hearings on the rule was consistently supportive of the rule draft and the
process that lead up to the final version. The concern now is, can we pay for it and how?

Cost considerations for schools

There are many ways to frame the cost implications of this rule and various stakeholders
and agencies have presented different numbers in different ways. The economic analysis
by the Board and the Department of Health looks at costs for a “typical” school and
assumes that any new requirement means a new cost, regardless of whether a school is
already meeting the requirement.

The Board has heard districts argue that the rule is not needed because schools are
already meeting the requirements, while other districts from the same coalition have
argued at the same hearings about the dramatic new costs of the rules. Governments
create regulations to establish commonly understood standards, set social expectations,
and ensure the compliance of those entities, typically few in number, who fail to meet
those standards and expectations. This rule is no exception. The actual costs of
implementing these rules will vary widely, and costs should be small for schools that are
already employing best practices.

There are two broad categories of costs—construction is one and operations and
maintenance (O&M) is the other.

Most construction-related costs apply to both new construction and to remodels and
additions. The Department of Health estimates that the cost of construction will increase
$4-3$5 per square foot (a 2-3% increase) for a school that is not currently meeting any of
the requirements. Grandfathering provisions and implementation dates should protect
school construction projects that are already bonded. Requirements that account for
roughly half of these costs would not become effective until September 1, 2011. The
Puget Sound Schools Coalition estimates that the added cost of these regulations would
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be $2.64-3%3 per square foot (a 1-2% increase) because many of the coalition’s districts
are already designing schools to meet these requirements. The Board’s executive director
has worked extensively with the Joint Legislative Task Force on School Construction
Funding to discuss the rationale for the new construction requirements and the associated
costs for each. It is our understanding that both the task force and the Office of
Superintendent of Public Instruction are inclined to reflect rule costs in the state match
for school construction.

O&M costs can be divided readily into three categories—ongoing, start-up, and drinking
water testing. Our analysis suggests that ongoing annual costs for most schools to
implement the new requirements should be in the $7,000 to $9,000 range. This works out
to about $12 per student system-wide, although it is higher for elementary schools, which
have fewer students, and would be lower for upper grades.

The Board believes the O&M requirements of this rule should be part of school practice
already, and are so basic they should be expected of schools regardless of funding
sources. Consider, for example, the roughly $8,400 a year projected cost for an
elementary school serving roughly 500 students. Approximately $2,000 of that cost is to
monitor for moisture accumulation, water intrusion and mold growth, and to begin
remediation within 24 hours if it is found. Costs for schools who do not find problems
will be minimal. This is not only an important practice from a student health perspective,
but it has the potential of avoiding huge remediation costs down the road. Almost $3,000
is related to monitoring playgrounds for safety hazards and correcting any problems.
Another $500 to $1,000 of that is to keep hazardous materials (pesticides and cleaning
products) out of the hands of children.

The Board recognizes that no cost is trivial for schools, and it recognizes that the extreme
budget pressures schools already experience are likely to increase. One legislator wrote in
a letter to the Board, “Asking school districts to choose between educating their students
or improving safety measures is an untenable choice.” There is ample evidence that
schools have had to make this kind of Sophie’s choice for years, cutting maintenance and
custodial positions and deferring maintenance because of structural problems in school
funding. The Board did not create this situation. In fact, the sad state of school funding
makes adoption of this updated rule more important, since it establishes a floor for health
and safety beyond which schools may not go no matter what the budgetary pressures.

Start-up costs will be on the order of a few hundred dollars per school, and mostly derive
from requirements to develop policies at the district level. In most instances, schools
encouraged the Board to require these policies in rule.

There was discussion of a much higher figure for start-up costs based on a requirement
that schools not operate laminators in locations that did not provide a way of exhausting
fumes directly to the outside. For schools who do not have workrooms equipped with
operable windows or exhaust fans, this could have meant installing exhaust fans at a cost
of more that $10,000 per school. This rule language has been amended. Mechanical
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ventilation will no longer be required for all laminators and schools have many
alternatives to using lamination products that would require mechanical ventilation. This
cost will be removed from the final economic analysis.

Finally, there is the issue of drinking water. The estimated cost of initial lead testing for
an elementary school would be $2,270. Districts would have two years to test elementary
schools. They would test middle schools and junior highs the next year, followed by high
schools in the fourth year, at a cost of $745 per school. In the first round, elementary
schools would test all water sources regularly used for drinking or cooking. Middle
schools, junior highs, and high schools would test a 25% representative sample. All
schools would have to retest 25% of fixtures every five years and would be required to do
a one-time test for copper, sampling 25% of fixtures. Remediation costs will vary widely.

Some schools challenge the need to test all fixtures in elementary schools. They say 25%
representative sample approach is reasonable given current environmental health practice.
With small sample sizes, however, this practice cannot ensure schools will identify all
drinking water sources that exceed lead limits. Given the particular sensitivity of children
six years old and younger to lead, and given an incremental, one-time cost of roughly
$1,500, the Board believes it is prudent to err on the side of caution for the youngest
pupils. Some schools also challenge the need for repeat testing. Repeat testing is required
for two reasons. First, the composition of the water coming into the building could
change and cause more leaching. This happened recently when Washington, D.C. began
adding chloramines to its water supply. Second, there is increasing attention being paid to
particulate contamination when solder containing lead breaks down (as opposed to lead
leaching from solder into the water). While leaching tends to lessen with the age of a
fixture, break down could increase with age. If the first round of repeat testing does not
identify new threats, the Board will revisit this requirement.

Finally, some schools still question the need for copper testing. Copper has long been
recognized as a distribution system contaminant of public health importance. Copper
testing is required of drinking water systems and the U.S. Environmental Protection
Agency’s lead and copper rule at one time required all schools to test for lead and copper.
This federal mandate was thrown out by the courts because it encroached on the
authorities of states, not because of a challenge to the scientific basis for the requirement.
The Board has sought to minimize the financial burden of this requirement by limiting
testing to a one-time, representative sample using water already collected for lead testing.

Cost considerations for public health

The Board’s school environmental health and safety rules are implemented by both
schools and local health jurisdictions. The financial challenges local public health is
facing are as severe as those schools are facing. Local health jurisdictions throughout the
state are also looking at budget and staffing cuts this year in the 15-30% range.
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Nearly all jurisdictions currently fulfill the site review and plan review requirements of
the rule, but only nine out of 35 have school health inspection programs. Like all
environmental health programs, school programs are fee-supported. For a variety of
reasons, local health jurisdictions typically have a difficult time recovering the
administrative costs for environmental health through fees. Mature school programs can
be stable and partially self-supporting, but even they can contribute to the longstanding
structural problems with the way environmental public health is funded in this state. The
Board’s intent when it opened the school rule was to develop a rule that worked better for
existing programs and made it easier for other jurisdictions to expand their programs and
come into compliance with the rule. 1t will be very difficult in today’s financial climate
for local health jurisdictions to launch any new program. During the ramp-up period they
would not be able to recover the cost of hiring and training new personnel.

Policy considerations

The State Board of Health must operate within a policy framework that has been on the
books for at least a half century. This is a local control state—both the State Constitution
and state statutes provide local autonomy to school districts and local health jurisdictions.
Board rules are typically implemented by local health jurisdictions. The line of authority
runs from the Legislature to the Board (through authorizing statutes) to local health
officers (through Board rules) to local health workers (through health officer delegation).

There are clear limitations to the Board’s authority to require accountability. Failure to
enforce a Board rule is a misdemeanor punishable by a $50 to $100 fine (depending on
which statute is cited). The fine has been the same since the beginning of the 20" century.
A misdemeanor must be witnessed by a law enforcement officer. Health code violations
typically are not a priority for law enforcement or prosecuting attorneys. If a health
officer or health jurisdiction administrator refuses to obey a Board rule, the Board can
investigate, but its only recourse is to remove the health officer or administrator. It is not
intended to be an oversight agency or adjudicative body.

The Board was asked by members of the Interim Joint Task Force on Comprehensive
School Health Reform to recommend whether it needed additional enforcement powers.
The Board is not asking for greater enforcement authority at this time. Instead it would
prefer to work collaboratively with local health and schools to encourage wider and more
effective implementation of this rule.

During the rule process, parents and teachers asked that some state body be identified and
empowered to hear complaints and appeals when school health issues are not addressed
to their satisfaction at the local level. The rule does not address that, largely because the
Board does not have authority to require that a state agency assume that kind of role.

The Board also recognizes the need for coordination between various efforts to improve
health and safety conditions in schools and to address school and public health funding
issues. The Legislature has task forces underway working on basic education funding,
school construction, and school health, and is developing a pilot program to track the
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condition of school facilities. At the same time, the state’s mechanism for school funding
is being challenged in court. In addition, the Office of Superintendent of Public
Instruction is revisiting its “2% percent” rule for maintenance and considering an
alternative program that may require a maintenance plan and annual inspections. The
Board believes these efforts should be coordinated to ensure effectiveness and efficiency.
One of the reasons for agreeing to postpone adoption until after session is to allow the
Legislature an opportunity to consider not only the costs of implementing the rule, but
also ways to address these kind of policy issues (which are outside the scope of the
Board’s authority) in a comprehensive and integrated manner.

The Board looks forward to working with the Legislature and other partners to address
some of these “big picture” policy issues before resuming consideration of its school
environmental health and safety rule.
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