
From: Doree Masters
To: DOH WSBOH
Subject: 10/13/2021 Meeting - Complaint against Dr. Berry, Clallam County
Date: Monday, October 11, 2021 10:43:14 AM

External Email

Board of Health -

I would like to register my support of Dr Berry & the mask mandate
that she instituted here in Clallam County.  

Dr Berry has done an outstanding job in a very difficult situation & I
only wish that our citizens here would follow her advice & mandates. 
Our Covid #s would certainly be a lot more manageable if everyone was
vaccinated & wore masks at appropriate times.    

Sincerely,
Dorothy E Masters
431 Blakely Blvd.
Sequim, WA 98382

mailto:doreem530@gmail.com
mailto:WSBOH@SBOH.WA.GOV


From: Mike Doherty
To: DOH WSBOH
Subject: Allison Berry, M.D.
Date: Tuesday, October 12, 2021 8:49:42 AM

External Email

Dr. Allison Berry is an outstanding public health official in Clallam County.  As a
former five-term Clallam County Commissioner, I had the opportunity to serve with
several State, local and tribal public health officials over the years.  We are fortunate
to have her in our rural county.  Please dismiss the complaint against Dr. Berry. 
Thank you.  mike doherty 

mailto:doherty_mike@yahoo.com
mailto:WSBOH@SBOH.WA.GOV


From: Mary Jo Camagna
To: DOH WSBOH
Subject: Clallam County - Dr. Berry
Date: Monday, October 11, 2021 9:29:34 AM

External Email

This message is to show support for the courageous steps Dr. Allison Berry has taken to protect the
people of the North Olympic Peninsula. Our rural area saw COVID cases skyrocket late summer/early
fall. She determined the best balance of curbing the COVID growth while protecting businesses and
their employees.
Unfortunately, a vocal minority has been creating chaos, to the point of storming the County
Courthouse, as well as trying to locate her at her home.
Please support Dr. Berry’s efforts.
Mary Jo Camagna, Sequim
 
 
Sent from Mail for Windows
 

mailto:683delta@gmail.com
mailto:WSBOH@SBOH.WA.GOV
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fgo.microsoft.com%2Ffwlink%2F%3FLinkId%3D550986&data=04%7C01%7CWSBOH%40sboh.wa.gov%7Ce2e3abef16854a8d359808d98cd44e08%7C11d0e217264e400a8ba057dcc127d72d%7C0%7C0%7C637695665740313210%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C2000&sdata=B0o8Mbd4C1qBcQBcMNwyKK9nqdu9VmFOpK%2BVi9aPGZo%3D&reserved=0


From: Colleen Squier
To: DOH WSBOH
Subject: Clallam County COVID issues
Date: Monday, October 11, 2021 3:27:52 PM

External Email

To the State Board of Health:
I'm a resident of Sequim, and I am writing in support of the efforts of Dr. Berry to stop the
run-away covid-19 cases in Clallam County.
Irresponsible people are refusing to vaccinate, and Dr. Berry took strong measures to
reduce disease transmission. Her courageous actions have resulted in hateful attacks on her
and her family.
I want to assure you that most Clallam County residents support restrictions on the
activities of people who refuse to get a vaccine.
“A community has the right to protect itself against an epidemic of disease which threatens
the safety of its members,” Justice John Marshall Harlan wrote in the 1905 case Jacobson v.
Massachusetts.
Thank you,
Colleen Squier
Sequim

-- 

Colleen

How we spend our days is, of course, how we spend our lives."

--Annie Dillard,
author

mailto:colleenhowardsquier@gmail.com
mailto:WSBOH@SBOH.WA.GOV
https://gcc02.safelinks.protection.outlook.com/?url=http%3A%2F%2Fen.wikipedia.org%2Fwiki%2FAnnie_Dillard&data=04%7C01%7Cwsboh%40sboh.wa.gov%7Ca095205668014f0fa39408d98d0653eb%7C11d0e217264e400a8ba057dcc127d72d%7C0%7C0%7C637695880720272311%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C2000&sdata=We3QofbpOwdkvPXsW30AEHHUuu2BmWjSg%2BHo1qPjREE%3D&reserved=0
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“If I owned Hell and Texas I’d rent out Texas and live in Hell.” 
General William Tecumseh Sherman

From: gulo gulo
To: DOH WSBOH
Subject: Clallam County Irresponsible Complaint re Vaccine Mandate
Date: Monday, October 11, 2021 8:41:50 AM

External Email

I would like to voice my objection to the complaint regarding Dr. Berry in Clallam
County. The complaint is political in nature and should be dismissed without  further
investigation. Dr. Berry is doing her job well and the critics, while very vocal, are also
few. This looks like the product of a conservative "think tank" trying to further disrupt
civilized life in this county.

Chris Kline, Sequim WA.

Chris    ·.¸.><((((°>

mailto:gulogulo@aol.com
mailto:WSBOH@SBOH.WA.GOV


From: Kelly Mitchell
To: DOH WSBOH
Subject: Clallam County Public Health Complaint
Date: Monday, October 11, 2021 6:52:19 AM

External Email

In reference to #11 on your agenda item I would like to say that I fully support Dr. Allison Berry of Clallam County.

She has pulled us forward in an attempt to rid us of the impact of COVID on our small businesses, by using vaccine
requirements to enter restaurants to dine inside.  It has not impacted the ability of people to get food from an
establishment, people who are unvaccinated can still pick food up for take out - or dine outside.  It has allowed me
to feel comfortable (as a vaccinated person) to finally dine inside a restaurant again.

I have been to a restaurant in Port Ludlow, and a winery in Woodinville in the past month that also had that
requirement.  It is forward thinking of Dr. Barry to implement it in Clallam County.

People make choices, and must live with them.  If I want to go into a grocery store I must have on shoes and a shirt. 
If I want to fly in an airplane I must refrain from smoking during the flight - why ? for overall public health and
safety. The vaccine is no different.  The “choice" of a person to swing their fist ends at my nose.

“Choices” cannot and must not affect the health of the overall public, and when they do, it is up to our health leaders
to implement common sense protocols that protect everyone from the selfish choices of a few.  Dr. Berry has done
that here in Clallam County and I applaud her.

Kelly Mitchell
Sequim, WA

mailto:kelly383@icloud.com
mailto:WSBOH@SBOH.WA.GOV


From: Mike Stassen
To: DOH WSBOH
Subject: Clallam County Public Health District Complaint
Date: Tuesday, October 12, 2021 1:44:11 AM

External Email

To whom it may concern,
 
As an informed citizen residing in Sequim within Clallam County, I fully support Dr. Allison Berry’s
actions as Clallam County’s Health Officer. 
 
I believe the complaint against Dr. Berry is without merit and should be dropped.  Furthermore, I
sincerely hope the Washington State Board of Health unequivocally states their support of public
health officers that diligently dispense their duties to protect the public as Dr. Berry has.
 
Mike Stassen  
 

mailto:mike.stassen@gmail.com
mailto:WSBOH@SBOH.WA.GOV


From: Paul Pickett
To: DOH WSBOH
Subject: Commendations for Dr. Berry
Date: Sunday, October 10, 2021 8:06:35 PM

External Email

To the State Board of Health:

I'm a resident of Port Angeles, and I am writing in support of the efforts of Dr. Berry to stop
the run-away covid-19 cases in Clallam County. 
Irresponsible people are refusing to vaccinate, and Dr. Berry took strong measures to reduce
disease transmission. Her courageous actions have resulted in hateful attacks on her and her
family. 
I want to assure you that most Clallam County residents support restrictions on the activities
of people who refuse to get a vaccine.

“A community has the right to protect itself against an epidemic of disease which threatens the
safety of its members,” Justice John Marshall Harlan wrote in the 1905 case Jacobson v.
Massachusetts. 

Thank you, 

Paul Pickett 
Port Angeles

mailto:earthwater@gmail.com
mailto:WSBOH@SBOH.WA.GOV


From: Ramiro Salas
To: DOH WSBOH
Subject: Comment on Clallam County Public Health District Complaint
Date: Monday, October 11, 2021 4:49:38 PM

External Email

Dear members of the board,

As Sequim residents, we just learned about the complaint against the Clallam County Local
Health Officer (LHO), Dr. Allison Berry, and after having read the text of the complaint , my
wife Kimberly and I would like to express our support and gratitude for all the thankless
work that Dr. Berry has done for our community, and we urge you to dismiss those baseless
claims, and continue to work tirelessly for the public health of our state.

Respectfully,

--
Ramiro & Kimberly Salas
53 Quails Roost Rd
Sequim, WA 98382
(m): 415-244-3005

mailto:ramiro@ramirosalas.com
mailto:WSBOH@SBOH.WA.GOV


From: Ann Ornelas
To: DOH WSBOH
Subject: Complaint against Clallam county BOH
Date: Monday, October 11, 2021 10:19:52 AM

External Email

I am Ann Ornelas and reside at 271 Mount Baker Drive in Clallam county. 
I fully support the actions of Dr Berry as our public health officer.   Her efforts to control the
spread of COVID-19 without shutting down restaurants was a good call..
The complaint that states all of her actions must have approval of the Board of Health in a
public meeting is incorrect. The County Board of Health has publicly supported her actions
and appointment.   
This complaint should be dismissed. 

Ann Ornelas

mailto:mngirl52@gmail.com
mailto:WSBOH@SBOH.WA.GOV


From: Donna
To: DOH WSBOH
Subject: Complaint against Dr Allison Berry
Date: Monday, October 11, 2021 9:44:51 PM

External Email

It is my opinion as an RN with Infectious Disease background that the complaint lodged against her mandates on
public health safety are spurious and unwarranted. The complaint should be dismissed.

Sincerely
Donna MacLean
Ridgefield Rd
Sequim, Wa.

Sent from my iPhone
Carpe Diem

mailto:chakuot7@olypen.com
mailto:WSBOH@SBOH.WA.GOV


From: Jenifer Taylor
To: DOH WSBOH
Subject: Covid 19 in Jefferson and Clallam counties
Date: Tuesday, October 12, 2021 8:51:03 AM

External Email

Please take a moment to recognize the effort Dr. Berry has put into fighting for our sakes this insidious virus. The
case against her by the Anti-vaxxers is silly and I hope you will dismiss it promptly.

I don’t know Dr. Berry personally but have been following her efforts to keep us safe. She follows rules and is
publicly explaining what has to be done if we want to protect us all. The anti-vaxxers blaming her for the disease
and the rules is like all of us blaming our soldiers for the Vietnam war.

Jenifer Taylor
Port Townsend

mailto:jentaylor@olympus.net
mailto:WSBOH@SBOH.WA.GOV


From: mbotzer@olypen.com
To: DOH WSBOH
Subject: Dismiss complaints against Dr. Allison Berry
Date: Tuesday, October 12, 2021 9:35:39 AM

External Email

Good morning,
 
I live in Jefferson County and I support Dr. Allison Berry in their work to fight Covid in this
County.
 
Covid is a danger to everyone, but especially to people who live far from hospitals and
health care, as I do. 
 
Please support Dr. Berry’s vaccine mandate and please dismiss the complaints filed
against her.
 
Thank you,
Marsha Botzer
 

mailto:mbotzer@olypen.com
mailto:WSBOH@SBOH.WA.GOV


From: john shifley
To: DOH WSBOH
Subject: Dr. Allison Berry
Date: Tuesday, October 12, 2021 12:44:18 PM

External Email

Dr. Allison Berry, Public Health Officer for Clallam and Jefferson counties, has worked
tirelessly to combat COVID-19 among the region's residents.  She has ordered compliance
with Gov. Jay Inslee’s masking, social distancing, and mandatory vaccinations of public
employees including health care workers and school employees. Thanks to her efforts, the
region is now seeing a levelling off of those testing positive.
A complaint received by the State Board of Health charges that Dr. Berry failed to follow
proper procedures in issuing a mandate on Sept. 2, 2021 that restaurant and bar patrons must
show proof they are vaccinated against COVID-19. The summary of the case prepared by Mr.
Grellner, makes it clear that Dr. Berry “acted within her authority” to “take certain actions to
protect public health” to “control and prevent the spread of any contagious or infectious
diseases that may occur within his or her jurisdiction.”
Those words describe perfectly what Dr. Berry, with the approval of the County Board of
Health, has done. It has won her the love and admiration of an overwhelming majority. Those
filing this complaint are a tiny minority, making false claims that mandatory vaccinations are
“unconstitutional.” 
Dr. Berry has stood up to intimidation and threats of bodily harm, with dignity and poise. We
urge the State Board of Health to reject the complaint as lacking merit. We also urge the Board
of Health to thank Dr. Berry for her courage and excellence as a Public Health Officer.

Respectfully,
John Shifley

mailto:john.shifley@gmail.com
mailto:WSBOH@SBOH.WA.GOV


From: Mary Keeling
To: DOH WSBOH
Subject: Dr. Allison Berry
Date: Monday, October 11, 2021 8:25:13 AM

External Email

Regarding: Clallam County Public Health District Complaint, item 11 on your upcoming
agaenda.

Complaint Cover Memo

Complaint

State Board of Health Statutory Authority

Board of Health Policy Responding to Complaints

Clallam County Resolution

Complaint Response from Dr. Berry

I support Dr. Berry’s actions as our public health officer.  She has done an

outstanding job for Clallam County. She has kept the citizens informed as to the

hazards and safety measures in place to protect the public from the ills associated

with COVID,  The above complaint should be dismissed without further action.  Dr.

Berry is to be commended for her service.

Mary Sue Keeling
63 Lighthouse View Dr.
Sequim WA 98382

Registered Voter
Suki52@me.com
907-227-9005

Sent from my iPad

mailto:suki52@me.com
mailto:WSBOH@SBOH.WA.GOV
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From: Mary
To: DOH WSBOH
Subject: Dr. Berry Clallam county Public Director
Date: Monday, October 11, 2021 8:36:06 AM

External Email

I whole heartily support Dr. Berry’s actions and she has and is making us safe while others continue to blast her for
her actions.  We should be thankful that we have her here watching over us.

Mary L Conrad

Sent from my iPad

mailto:maryconrad48@gmail.com
mailto:WSBOH@SBOH.WA.GOV


From: J BRIDWELL
To: DOH WSBOH
Subject: Dr. Berry
Date: Monday, October 11, 2021 1:15:23 PM

External Email

My wife and I support Dr. Berry’s actions to help curb the COVID-19 pandemic.

Jack and Rita Bridwell
Sequim, WA

mailto:jackb14@icloud.com
mailto:WSBOH@SBOH.WA.GOV


From: Roger Magee
To: DOH WSBOH
Subject: specious and libelous complaints against Dr. Berry
Date: Tuesday, October 12, 2021 12:24:59 PM

External Email

Dr. Berry has stuck to Science and reason in carrying out her lifesaving duties in
Clallam County.  Giving the political and uninformed minority a chance to malign her
is wrong.  Please give as little time and attention to their fabrications and vitriol as
possible.
 
Dr. Berry is serving me and my community with integrity and courage.  Please
support her and her efforts wholeheartedly.

Roger Magee
Retired Teacher
Sequim, Washington.

mailto:roger.magee@gmail.com
mailto:WSBOH@SBOH.WA.GOV


From: Linda Abbott-Roe
To: DOH WSBOH
Subject: statement of support
Date: Tuesday, October 12, 2021 2:32:38 PM

External Email

Dear Washington Board of Health:  There have been several complaints against
Dr Allison Berry, public health officer for Jefferson & Clallam Counties, but I
believe those complaints are scurrilous and without merit.  Dr. Berry has done as
much as she possibly could to assist us in fighting this virus.  Her decisions have
been timely and knowledgeable.  Her leadership is calm and composed.  She has
kept us informed thru the weekly commissioners meeting and newspaper
articles.  I trust her completely.  Please disregard any complaints saying
otherwise.
            Thank you,
Linda Abbott-Roe 714 Parkridge Dr
Port Townsend, Wa. 98368
360-379-4875

mailto:labbottroe@msn.com
mailto:WSBOH@SBOH.WA.GOV


From: Terry and Paula Topjun
To: DOH WSBOH
Subject: Support for Dr Allison Berry
Date: Monday, October 11, 2021 5:37:37 PM

External Email

I am aware that a complaint has been filed with the State Board of Health against our County Health Officer, Dr
Allison Berry. We fully support Dr Berry and her health order requiring proof of vaccination to enter restaurants and
bars. We appreciate her admirable actions on behalf of our community.

Terry and Paula Topjun
Clallam County Residents

Sent from my iPhone

mailto:tptopjun@gmail.com
mailto:WSBOH@SBOH.WA.GOV


From: Vicki Sievert
To: DOH WSBOH
Subject: Support for Dr. Allison Berry
Date: Monday, October 11, 2021 9:22:00 AM

External Email

Hello,
I am in complete support of Dr. Allison Berry and her handling of the COVID-19 pandemic response
in Clallam County. She consistently has had the public good at the core of executing her duties, and
has done an exemplary job.
She is absolutely correct in mandating Covid vaccinations for patrons dining or drinking in indoor,
enclosed spaces while the Delta variant is raging in our county. We citizens must do everything we
can to protect ourselves and our communities from the ravages of this disease.
Please support the fine work of this upstanding public servant.
 
Kind regards,
 
Vicki Sievert
11 Prince Road
Sequim WA 98382
360.681.6167
 

mailto:VSievert@pencol.edu
mailto:WSBOH@SBOH.WA.GOV


From: Testify Online Survey
To: DOH WSBOH
Subject: Survey Response: Testify Online *
Date: Monday, October 11, 2021 9:44:31 AM

The following survey response is submitted:

 1. State Board of Health Meeting Date:
 

 Oct. 13, 2021

 2. Agenda Item or Issue:
 

 Support for Dr. Berry

 3. Your Name:
 

 Phyllis Morales

 4. Do you have a professional title?

 2. No

 5. Are you representing an organization?

 2. No

 6. Address:
 

 211 Brigadoon Blvd, Sequim WA 98382

 7. Email:
 

 phyllismorales1@mac.com

 8. Phone Number (Include Area Code):
 

 360-775-9506

 9. Do you have any special expertise relevant to this topic?

 2. No

 10. Are you testifying on a specific proposal under consideration by the board?

 1. Yes
 Complaint against Dr. Berry for imposing proof of vaccinations to eat in restaurants and bars in

Clallam County.

 11. Are you Pro or Con on the proposal?

 2. Con

mailto:SurveySupport@doh.wa.gov
mailto:WSBOH@SBOH.WA.GOV


 

I am writing in support of the courageous stand that Dr. Berry has taken in protecting our children
and community against COVID. Those who refuse the vaccine are putting our children and elderly at
risk. They should not have the right to expose others in public settings. If they choose to not be
vaccinated, they should do the right thing and stay home. As Dr. Berry explained in her public
comments, it is more important that children have the right to go to school than adults have the
opportunity to go to a bar or restaurant. I understand it is difficult on restaurants to enforce this
requirement given the belligerence of some unvaccinated, but I applaud their willingness to comply
and make our community safer. The sooner people get vaccinated, the sooner our community can get
back to normal. We were just in Spain where people have returned to eating out in droves. Everyone
wears masks in public and 80% of the population is vaccinated. It's not a political wedge. It's just
common sense.



From: Testify Online Survey
To: DOH WSBOH
Subject: Survey Response: Testify Online *
Date: Monday, October 11, 2021 5:24:35 PM

The following survey response is submitted:

 1. State Board of Health Meeting Date:
 

 Oct. 13

 2. Agenda Item or Issue:
 

 #11 Dr. Berry

 3. Your Name:
 

 Susan Waldorf

 4. Do you have a professional title?

 2. No

 5. Are you representing an organization?

 2. No

 6. Address:
 

 211 Fernbrook Dr. Sequim WA 98382

 7. Email:
 

 seastarlover@hotmail.com

 8. Phone Number (Include Area Code):
 

 510-230-3616

 9. Do you have any special expertise relevant to this topic?

 2. No

 10. Are you testifying on a specific proposal under consideration by the board?

 1. Yes

 I support the actions of Dr. Berry in requiring proof of vaccination in certain public places to control
the spread of COVID. Her management of this pandemic has been a great benefit to the people of
Sequim.

 11. Are you Pro or Con on the proposal?

 2. Con

mailto:SurveySupport@doh.wa.gov
mailto:WSBOH@SBOH.WA.GOV


 I do not support this ridiculous complaint against Dr. Berry.



From: Kathy Lilley
To: DOH WSBOH
Subject: Upcoming meeting October 13, 2021 regarding complaint against Dr. Berry
Date: Monday, October 11, 2021 12:53:08 PM

External Email

To Whom it may concern,

We learned of this complaint through the "Next Door" community chat website.  We will not be able to
attend the meeting but would like to show our support for the community.  

My husband and I are considered elderly (74 and 68 years old) although we usually enjoy relatively good
health.  We were both vaccinated against the corona virus in late January - early February following up 30
days later with the second dose and, therefore, feel much safer than we did the previous year.  We wear
masks whenever we are in public buildings required or not.  We very much approve of the measures
taken by Dr. Berry with regard to showing proof of vaccination when entering restaurants feeling strongly
that this will save lives and keep the economy moving in the right direction.

In our opinion, Dr. Berry has provided a great service to the community.

Regards,
Gary & Kathy Lilley

mailto:glilleycove@yahoo.com
mailto:WSBOH@SBOH.WA.GOV


 
 

 

 
Washington State Board of Health 
PO Box 47990 
Olympia, WA 
 

October 8, 2021 
 

To Michelle Davis, Chair Grellner, and State Board of Health members,  
 
 
The Washington State Association of Local Public Health Officials (WSALPHO) appreciates the 
opportunity to provide public comment on the complaint issued against Dr. Allison Berry.  This 
complaint alleges that Dr. Berry acted outside of her duty as health officer and outside of the local board 
of health's direction.   
 
First and foremost, this is a local issue.  Local Health Officers have broad scope and authority to make 
decisions for the public to protect them from disease and harm (RCW 70.05.070).  Health officers are, in 
a sense, the doctor for a community.  The decisions they make are to keep a whole community safe and 
protected from threats and hazards.  A community-focused decision will have different impacts on the 
individuals within that community because of the different roles, status, positions, and levels of 
engagement they hold.     
 
In practice, health officers work closely with their local boards of health and administrators in 
developing and implementing recommendations, orders, or directives.  Health Officers issue these 
orders and directives for many public health problems, including isolation and quarantine, septic system 
maintenance, boil water notices, and community-wide directives.  The authority to issue these directives 
lies with the health officer, not the local health board or the administrator.  Orders and directives can 
happen as part of more significant response, such as a pandemic and in emergencies like foodborne 
outbreaks.  We have seen this need to respond quickly as part of the pandemic's response through local 
masking mandates, school or classroom closures, recommendations to cancel large events, etc.   
 
If the local board of health believes that Dr. Berry acted outside of their direction or disagreed with her 
directive, they should take administrative action as a personnel issue.  This is the appropriate course of 
action.  It would allow the local board of health to confirm how her action conflicted with their direction 
and provide an immediate opportunity to correct it.  Complaints should always be directed at the 
supervisory body first when the complaint involves an employee (contracted or employed) before the 
state responds.   
 
When Dr. Berry issued her order and mandate, the Clallam County Board of Health had the opportunity 
to provide public statements in opposition or disagreement with the local health official.  They also have 
the responsibility and authority to immediately take disciplinary action if they had felt she had acted 
outside of the scope of health officer, a position that they appoint and oversee.  The complaint's issue 
could have been raised and put on an upcoming local board of health meeting agenda.  That meeting is 
another forum to publicly state the board's opposition to the decision and the process Dr. Berry 
followed.  The local board of health members did none of these things in response to her directive.  



 
 

 

Their initial silence should be taken to indicate that she had consulted them and had their support in her 
action.  Nothing demonstrates that Dr. Berry acted outside of her authority or without the local board of 
health support.  Further, at the September 28 local board of health meeting, the Clallam County Board 
of Health passed a resolution supporting Dr. Berry, her work, and the health department's work.   
 
WSALPHO recommends and urges the State Board of Health to determine that this complaint has no 
validity in what it alleges and will not investigate further.  
 
WSALPHO also is concerned that this complaint oversteps local government authority.  This complaint 
encourages the state to dictate what local decisions and supervisory issues are acceptable, superseding 
our state's history of home rule, local laws, and authority.  Further investigating this complaint sets an 
alarming precedent where any local decision can be challenged and overruled by the state without due 
process at the local level.   
 
We thank the State Board of Health for looking critically at the points raised in this matter and look 
forward to a swift resolution. 
 
 
In health, 

 
 
Jaime Bodden, MPH, MSW 
Managing Director 
WSALPHO 



From: purdylion@aol.com
To: DOH WSBOH
Subject: Agenda item #11, Clallam County Public Health District Complaint
Date: Tuesday, October 12, 2021 12:58:56 AM

External Email

To Whom it May Concern:

This email is in regard to Agenda Item #11 in support of Dr.
Allison Berry. I am a parent of a 10 yr old and a Clallam
County community member living in the city of Sequim. 

1. There is a concerted effort by a political group networking
in Clallam County as "sovereign citizens" calling themselves
"patriots" and consulting with "Constitutional Law Group" and
escalating the uninformed to pressure our officials and
particularly Dr. Allison Berry into quitting if officials do
not meet their demands for "freedom."  

2. The community is small and fully aware that Dr. Allison
Berry is a relatively new mother, single, and leading our
community safely through this pandemic. 

3. Dr. Allison Berry fully informed us leading to the expected
mandate that surprisingly left our bars and restaurants open
while requiring vaccination cards.  This information was
distributed weekly through county health briefings that are
meant as press releases which our county allows public view
online. Our Health Officer has fully informed everyone in
detail, speaks in laymen terms,teaches and is relatable rather
than laying down the law without explanation. 

4. She has shown devotion to the health of our community and
prioritizing no harm to our children and their mental health. 
Her mandates have soothed fears of parents and children knowing
everything possible is being done to protect those attending
school. 

5. She made it clear Delta variant cases surged that closing
the schools last year and leaving the bars and restaurants open
was an unhealthy choice for our children. So, closure of bars
and restaurants was expected.  She chose not to do that.

6. Theater is 1,000's of years old and essential to the social
emotional health of society. Science, psychology, recently
learned attributes of our craft are proven to treat trauma
disorders. It inspires the change in every age in science. Our
county theaters chose to also require vaccination cards and are
not having outbreaks. In theater we depend on one another and
must abide by the same rules regardless our politics, a
requirement for collaboration. We did have difficulty getting
everyone to comply due to misinformation. Fortunately, we have
actual lawyers volunteering in our theaters that are able to
explain the law around public health.
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7. The upcoming season was announced and the Delta variant
hit.  That's when these "patriots" decided they were more
important than others and chose not to protect the community in
favor of what they call their personal "freedom."

8. Our unvaccinated children and our elderly immune compromised
are excluded from the healthy experience of theater for their
protection at this time as per our choice to protect the
public.  Our theaters are making decisions now ahead of the
health department to reduce risk in hopes to prevent closure.
We appreciate Dr. Allison Berry's actions and trust her
judgement and impeccable integrity.

Thank you,
Rebecca Lynn Horst
Clallam county resident, mother, and thespian



From: John Anzalotti
To: DOH WSBOH
Subject: In Support of Dr. Berry
Date: Monday, October 11, 2021 9:25:03 PM

External Email

To The Washington State Board of Health Members & Staff. 

Re: Agenda Item #5, Public Comments. 

I am sending this e-mail in support of Dr. Allison Berry.  Dr. Berry has performed her duties
professionally and with our public health at the forefront of her efforts. 

Those efforts provide me with a degree of assurance that, along with my being vaccinated,
others in my town and county are exhibiting common sense and concern for all others who
are here. Even with what I consider the modest efforts initiated to address a public health
emergency Clallam County still registers 1 in 17 of its citizens being infected. Not a very
boastful statistic.    

The various complaints voiced in the letters against Dr. Berry for me are from those who
confuse Constitutional Freedom with social responsibility. There can be be freedom without
responsibility.  

Dr. Allison Berry deserves support from every member of this community and
the Washington State Board of Health.  

With Kind Regards 

John Anzalotti   +1 630 605 0056
144 Leslie Lane 
Sequim WA 98382 

mailto:anzalottijha@yahoo.com
mailto:WSBOH@SBOH.WA.GOV


From: rogerf2000@aol.com
To: DOH WSBOH
Subject: Clallam County Public Health Officer, Dr. Berry
Date: Tuesday, October 12, 2021 2:20:47 PM

External Email

WA State Board of Health,

Dr Berry has worked tirelessly to protect the public
health.  She acted within her authority in issuing a
vaccine mandate covering bar and restaurant patrons,
and I support her sensible public health measures. She
has been subjected to attempts to bully and defame her.

Dr. Berry is a valued public servant, and I urge the State
Board of Health to dismiss the complaints against her.  

Sincerely,
Roger Fight
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From: Joy Beaver
To: DOH WSBOH
Subject: Comments re your Oct 13 meeting, Item 11: Clallam County Public Health District Complaint.
Date: Tuesday, October 12, 2021 9:13:33 AM
Attachments: Resolution---Vaccine-Passports-in-Restraurants-Bars.pdf

External Email

DR. ALLISON BERRY, PUBLIC HEALTH OFFICER, NORTH OLYMPIC PENINSULA, HAS OUR FULL
SUPPORT

To: Keith Grellner, Chair and all Washington State Board of Health Members

Dr. Allison Berry, Public Health Officer for Clallam and Jefferson counties, has worked tirelessly to combat
COVID-19 among the region's residents. Nevertheless, the pandemic has spread and taken the lives of scores of
women, children, and men on the Olympic Peninsula. She has ordered compliance with Gov. Jay Inslee’s masking,
social distancing, and mandatory vaccinations of public employees including health care workers and school
employees. Thanks to her efforts, our region is now seeing a levelling off of those testing positive.  Here, as in the
rest of the nation, the majority of COVID-19 victims are unvaccinated. The best, perhaps only way, to end the
COVID-19 pandemic is for everyone to be vaccinated except those with medical or religious exemptions.

The State Board of Health received a complaint charging that Dr. Berry failed to follow proper procedures in issuing
a mandate on Sept. 2, 2021 that restaurant and bar patrons must show proof they are vaccinated against COVID-19.
The summary of the case prepared by Mr. Grellner, makes it clear that Dr. Berry “acted within her authority” to
“take certain actions to protect public health” to “control and prevent the spread of any contagious or infectious
diseases that may occur within his or her jurisdiction.”

Those words describe perfectly what Dr. Berry, with the approval of our County Board of Health, has done. It has
won her the love and admiration of an overwhelming majority. Those filing this complaint are a tiny minority. They
make false claims that mandatory vaccinations are “unconstitutional.” In fact, the Supreme Court ruled in Jacobson
v. Massachusetts in 1905 that mandatory vaccinations are constitutional, that vaccinations were urgently needed to
stop the spread of smallpox. More than 600 court rulings since then have upheld health care mandates.

Attached to the complaint is a comment that Dr. Berry is guilty of “crimes against humanity” “treason,” and
compares her to “Nazis and Hitler.”  This is an absurd, vile slander. A boisterous crowd making similarly
outrageous claims gathered to protest her mandate and then stormed the Clallam County Courthouse demanding that
she present herself and that she be fired.

Dr. Berry has stood up to intimidation and threats of bodily harm, with dignity and poise. We urge the State Board
of Health to reject the complaint as lacking merit. We also urge the Board of Health to join the undersigned groups
in thanking Dr. Berry for her courage and excellence as a Public Health Officer.

As a member of PSARA, I am in full agreement with these comments.  In addition, I feel it is important for the State
Board of Health to read the ill-advised City Council resolution (see attached) that has increased the political division
in the community of Sequim between those who see Dr Berry's actions as a threat to their personal freedom and
those who see the mandates she put in place as a necessity because the unvaccinated are shirking their personal
responsibility to protect the health of the community by refusing to obey the mandates.

Statement of Puget Sound Advocates for Retirement Action (PSARA), including PSARA members in Clallam and
Jefferson counties and Voices for Health & Healing (Clallam County).
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RESOLUTION NO. R2021-___ 


A RESOLUTION OF THE CITY OF SEQUIM CITY COUNCIL, EXPRESSING SUPPORT FOR OUR 


SMALL BUSINESSES AND ESSENTIAL WORKERS INDIVIDUAL RIGHTS. 


WHEREAS Section 1 of the 14th Amendment of the United States Constitution states: “No state shall 


make or enforce any law which shall abridge the privileges or immunities of citizens of the United States: 


nor shall any state deprive any person of life, or property, without due process of law: nor deny to any 


person within it’s jurisdiction the equal protection of the laws”, and 


WHEREAS Article 1 - Section 1 of the Washington State Constitution states: “All political power is 


inherent in the people and government derives it’s just power from the consent of the governed and is 


established to protect and maintain individual rights” and 


WHEREAS Article 1, Section 2 of the Washington State Constitution states: “The Constitution of the 


United States is the supreme law of the land,” and 


WHEREAS the Washington State Department of Health has stated that the COVID-19 vaccines do not 


prevent a person from being infected with COVID-19 nor do they prevent an infected vaccinated person 


from spreading the virus to another person, and 


WHEREAS on August 18th, 2021, Governor Inslee mandated that all K-12 and higher education 


employees, as well as childcare providers, school staff, coaches, bus drivers, contractors, volunteers and 


others working in school facilities must be vaccinated or be prohibited from engaging in work, and 


WHEREAS the Governor has mandated that all state workers, workers in state agencies, workers at 


educational settings and workers in healthcare settings be fully vaccinated by October 18, 2021, or be 


prohibited from engaging in work, and  


WHEREAS on September 2nd, 2021, the Director of Clallam County Department of Health stated 


vaccinations are required to enter Peninsula restaurants/bars starting Saturday, September 4th which 


includes proof of vaccinations or what is commonly referred to as “vaccination passports”, and 


WHEREAS the policing of vaccinated citizens has now been placed on restaurant/bar owners resulting in 


additional workload, fewer customers, and further strain on their ability to run a successful business. 


WHEREAS the requirements being imposed on restaurant/bar owners is occurring when outdoor seating, 


available for customers, is less desirable due to seasonal change in weather conditions which will result 


in fewer customers, and  


NOW THEREFORE BE IT, THE CITY COUNCIL OF THE CITY OF SEQUIM, WASHINGTON, DOES 


HEREBY RESOLVE TO: 1) uphold the Constitution of the United States and the Constitution of the State 


of Washington and to stand in strong support of the people in the City of Sequim and anyone else in the 


County, and the State that believe their constitutional rights are being violated, and 2) stand in strong 


support of all our state workers, educators and healthcare workers who are being forced to submit to 


vaccines with fear of losing their employment, and 3) stand in strong support with our restaurant/bar 


owners who will be financially impacted by the requirement to verify customers have been vaccinated 


prior to allowing them to dine inside, and 4) condemn any form of discrimination towards any person that 


does not possess or present proof of COVID-19 vaccine. 


APPROVED BY THE CITY COUNCIL OF THE CITY OF SEQUIM, WASHINGTON, at a regular meeting 


thereof held the 13th day of September 2021. 


William Armacost, Mayor 







From: Paul & Deb Hansen
To: DOH WSBOH
Subject: Comments regarding your Oct. 13 meeting, Item 11: Clallam County Public Health District Complaint.
Date: Tuesday, October 12, 2021 3:34:02 PM

External Email

Dear Keith Grellner, Chair, and members of the Washington State Board of Health,

Please accept this late submission, we only just heard about this scandalous complaint.

My Wife and I wholeheartedly support Dr. Berry!

She is doing a Herculean job controlling and reducing the raging COVID 19 pandemic that is ravaging Clallam
county.  As you are no doubt aware, a few weeks ago, the COVID infection rate here was a terrifying 1,200 cases
per 100,000, and COVID deaths were becoming common, but the infection and death rate is now receding. Dr.
Berry is simply doing her duty in  applying the measures at her disposal  required to contain the pandemic.

She is doing this with the full support of most of the community, but faces vicious and unwarranted opposition and
intimidation (including threats to her person) from a minority of misinformed, ignorant but noisy individuals.  These
people are whining about infringements of their ‘Constitutional Rights’ to do whatever they like even if it causes
harm to others, with no mention of responsibility to their neighbors and community.  Of course they don’t have such
rights, the courts having upheld the legality of vaccination mandates for more than 100 years (Jacobson v.
Massachusetts, 1905).

Please disregard this outrageous complaint with the indifference it deserves, and dismiss it.
Thank you for the work you do.

Sincerely,

Paul V. Hansen

340 Frost Rd,
Sequim, WA 98382
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From: Kathy Renehan
To: DOH WSBOH; ME
Subject: Dr Berry
Date: Tuesday, October 12, 2021 1:50:14 PM

External Email

As a citizen of Clallam County, I wish to express my support for Dr. Berry and her efforts to
control the spread of the virus here. This is a deadly contagion and we should all be doing
everything possible, including masking and vaccination, to control it.

Kathy Renehan 
Sequim 

Sent from Yahoo Mail for iPad
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From: William Kellogg
To: DOH WSBOH
Subject: Dr. Berry is working to keep us alive or minimize those infected with COVID19.
Date: Tuesday, October 12, 2021 2:30:38 PM

External Email

To Whom It May Concern.
 
Dr. Berry acted within her authority in issuing a vaccine mandate covering bar and restaurant
patrons, and I support her sensible public health measures.  She has also courageously stood up to
attempts to bully and defame her.  She has withstood marching; even though,  the antivaccine folks
went to the wrong home.
 
She is a valued public servant, and I urge the State Board of Health to dismiss the complaints against
her.
 
Thank you for time.   Regards, Bill Kellogg in Sequim.
 
Sent from Mail for Windows
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From: njfried@cablespeed.com
To: DOH WSBOH
Subject: Dr. Allison Berry
Date: Tuesday, October 12, 2021 1:58:16 PM

External Email

"I understand that Dr. Allison Berry, Public Health Officer for Clallam and Jefferson counties, has had a formal
complaint lodged against her
because of her work to combat COVID 19 in these two counties. The complaint is frivolous. She acted within her
authority to issue vaccine mandates as needed with regard to covering bar and restaurant patrons. I support her
taking sensible, proven public health measures.

Additionally, she is a dedicated public servant and should not have to stand up to the attempts to malign, bully and
defame her.

I urge the State Board of Health to dismiss the complaints against her.

Norma Fried and Dorn Campbell
concerned Port Townsend citizens
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From: Patrice Johnston
To: DOH WSBOH
Subject: Dr. Allison Berry
Date: Tuesday, October 12, 2021 1:37:40 PM

External Email

I am writing to express my whole-hearted support for Dr. Allison Berry, public health officer for Clallam and
Jefferson counties.  I am a resident of the Sequim area in Clallam County, and I appreciate that she has provided
steady, evidence-based guidance during the past year and a half.  It is alarming to see the attacks against her by
misinformed, belligerent people.

Please dismiss the complaints against Dr. Berry and let her continue doing her outstanding work for our
community.  She deserves much better than she is getting.

Many thanks,

Patrice Johnston

Sent from my iPhone
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From: Mike Andrew
To: DOH WSBOH
Subject: DR. ALLISON BERRY, PUBLIC HEALTH OFFICER, NORTH OLYMPIC PENINSULA, HAS OUR FULL SUPPORT
Date: Tuesday, October 12, 2021 8:17:16 AM

External Email

To: Keith Grellner, Chair and all Washington State Board of Health Members

Subject: Comments re your Oct 13 meeting, Item 11: Clallam County Public Health District
Complaint.

Dr. Allison Berry, Public Health Officer for Clallam and Jefferson counties, has worked tirelessly to
combat COVID-19 among the region's residents. Nevertheless, the pandemic has spread and taken
the lives of scores of women, children, and men on the Olympic Peninsula. She has ordered
compliance with Gov. Jay Inslee’s masking, social distancing, and mandatory vaccinations of public
employees including health care workers and school employees. Thanks to her efforts, our region is
now seeing a levelling off of those testing positive.  Here, as in the rest of the nation, the majority of
COVID-19 victims are unvaccinated. The best, perhaps only way, to end the COVID-19 pandemic is
for everyone to be vaccinated except those with medical or religious exemptions.  

The State Board of Health received a complaint charging that Dr. Berry failed to follow proper
procedures in issuing a mandate on Sept. 2, 2021 that restaurant and bar patrons must show proof
they are vaccinated against COVID-19. The summary of the case prepared by Mr. Grellner, makes it
clear that Dr. Berry “acted within her authority” to “take certain actions to protect public health” to
“control and prevent the spread of any contagious or infectious diseases that may occur within his or
her jurisdiction.”

Those words describe perfectly what Dr. Berry, with the approval of our County Board of Health,
has done. It has won her the love and admiration of an overwhelming majority. Those filing this
complaint are a tiny minority. They make false claims that mandatory vaccinations are
“unconstitutional.” In fact, the Supreme Court ruled in Jacobson v. Massachusetts in 1905 that
mandatory vaccinations are constitutional, that vaccinations were urgently needed to stop the spread
of smallpox. More than 600 court rulings since then have upheld health care mandates.

Attached to the complaint is a comment that Dr. Berry is guilty of “crimes against humanity”
“treason,” and compares her to “Nazis and Hitler.”  This is an absurd, vile slander. A boisterous
crowd making similarly outrageous claims gathered to protest her mandate and then stormed the
Clallam County Courthouse demanding that she present herself and that she be fired.

Dr. Berry has stood up to intimidation and threats of bodily harm, with dignity and poise. We urge
the State Board of Health to reject the complaint as lacking merit. We also urge the Board of Health
to join the undersigned groups in thanking Dr. Berry for her courage and excellence as a Public
Health Officer.

Statement of Puget Sound Advocates for Retirement Action (PSARA), including PSARA members
in Clallam and Jefferson counties and Voices for Health & Healing (Clallam County).

Mike Andrew
PSARA Executive Director

mailto:organizer@psara.org
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From: Lizbeth
To: DOH WSBOH
Subject: Dr. Berry
Date: Tuesday, October 12, 2021 2:47:47 PM

External Email

We are 100% in support of Dr. Berry.   

The recent mandate to show proof of vacination at a restaurant or bar is exactly what needs
to happen.  It puts our county in the forefront.  My husband and I went out to eat in a
restaurant last week, something we have rarely done since COVID.  We felt so much safer
knowing that everyone else in the restaurant was vacinated.  For once our personal freedom
of being able to eat in a restaurant without fear had been considered.

Dr. Berry should be congratulated, not villified, for her desire to keep residents of Clallum
County safer during these trying times.

Lizbeth Harper
Rick Willis
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From: Pat MacRobbie
To: DOH WSBOH
Subject: DR. Berry
Date: Tuesday, October 12, 2021 12:22:10 PM

External Email

I fully support Dr. Berry. She is responsible for keeping us informed about the progress of this Covid Pandemic and
does a magnificent job of keeping us safe. Those who oppose her are ignorant of the big picture and deserve to be
arrested for interfering with the health of our community.

Patricia MacRobbie
1301 S 3rd Ave !@A, Sequim, WA.
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From: hastarks Starks
To: DOH WSBOH
Subject: Dr. BERRY"S Vax Mandate
Date: Tuesday, October 12, 2021 2:19:21 PM

External Email

As citizens of Clallam County we support and endorse Dr. Berry's recent vaccination mandate
for restaurants and bars.  She has the health and well-being of all of us as a top priority.  Good
job!  We hope to see this state wide.

Hugh and Erika Starks

Sent from my Verizon, Samsung Galaxy smartphone
Get Outlook for Android
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From: hcwarren@olypen.com
To: DOH WSBOH
Subject: I support Dr. Berry"s efforts
Date: Tuesday, October 12, 2021 2:58:29 PM

External Email

  I know that people like Dr. Gene Turner of Port Angeles and and
numerous others in and out of the medical profession have expressed
support her efforts. I am a retired ranger and chief Nnturalist of the
National Park Service, who has kept in touch with the science of fields
such as physics, chemistry, field biology and medicine. my wife Raedell
Warren, BSN, is a retired registered nurse and she also supports Dr.
Berry' efforts.

Henry and Raedell Warren
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From: Amy Greenlief
To: DOH WSBOH
Subject: Oct 13 Agenda Item #11
Date: Tuesday, October 12, 2021 3:05:02 PM

External Email

I am a citizen of Clallam County, and I write to show my full support of Dr. Berry's rule to require proof of
vaccination to dine indoors in Clallam and Jefferson Counties until the rate of cases returns to the
'moderate' level of 75 cases/100k for at least 2 weeks.  Contrary to what my fellow citizens have claimed
in their complaints about the order, this is NOT a 'vaccine mandate'.  It is a requirement for those eligible
for vaccinations to show proof of vaccination in order to dine indoors.  Everyone is still fully within their
rights to choose not to get a vaccine.  If they make that choice, they still have the option to support their
local restaurants by getting takeout or, when available, eating outdoors.  

Contrary to what my fellow citizens claim in their e-mails and letters to you, there is no 'crime against
humanity' - even if this vaccine were not authorized by the FDA, making it far from 'experimental', this rule
is not mandating anyone to get the vaccine.  Nor are anyone's Constitutional rights being violated.  Eating
indoors at a restaurant is not a guaranteed Constitutional right.  In fact, many restaurants require
customers to wear shirts and shoes to be served, even though there is no epidemic of foot and mouth
disease, nor have I seen any reports of death from foot and mouth disease, let alone over 50 deaths in
Clallam County and over 700k nationwide.  Yet, I don't see any of my fellow citizens complaining about
having to wear shoes or a shirt to dine indoors.   Nor is this requirement a violation of the ADA - choosing
to not get a vaccine is not a disability, and even if it was, the reasonable accommodations of getting
takeout or dining outdoors are available.  In a similar vein, HIPAA was put in place to keep others (mainly
medical providers) from revealing information about your health, not to keep you from revealing your own
health information - you and you alone can make that choice.  And if you choose not to reveal such
information, reasonable accommodations to indoor dining are available.

Please determine that this complaint does not merit a preliminary investigation due to lack of sufficient
information indicating a possible violation of relevant public health law and notify the very vocal minority of
my fellow citizens of that decision.

Sincerely,

Amy Greenlief
Port Angeles, WA

mailto:agreenlief@yahoo.com
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From: Jenifer Lee
To: DOH WSBOH
Subject: October 13, 2021 Meeting — Agenda Items #5 and #11
Date: Monday, October 11, 2021 12:33:20 PM

External Email

To:
Michelle Davis, Executive Director & Washington State Board of Health

This letter is to urge the Board to support Dr. Barry and all local health departments in issuing
the appropriate orders to keep our citizens safe.  There is a small, and very vocal contingent
sending standard form letters, in opposition to safeguarding our communities. I am writing to
ensure that the Board is aware that their public comments and vocal objection to vaccine
mandates does not reflect the views of the local community as a whole.

The pandemic has a been a difficult and challenging for all of us.  The sooner we can get the
spread under control so that our healthcare system can care for the ill, the sooner we can return
to normal economic activity.  Vaccine mandates are an American tradition to protection our
communities and our country.  We have had mandated vaccines for public school children
since the 19th century.

I strongly urge the WA State Board of Health to support their mission to keep our citizens safe
and support our local health officers as they do their jobs.

Thank you for the opportunity to comment,

Jenifer Lee
Port Angeles
Get Outlook for iOS

mailto:Jenifer.L100@hotmail.com
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From: Robby Stern
To: DOH WSBOH
Subject: Public Comment to WA State Board of Health on Item 11 for October 13 Meeting
Date: Tuesday, October 12, 2021 2:32:13 PM

External Email

To: Keith Grellner, Chair and all Washington State Board of Health Members
From: Robby Stern, Former Chair of the Healthy Washington Coalition
Subject: Comments re your Oct 13 meeting, Item 11: Clallam County Public Health
District Complaint.

Unfortunately I will be unable to attend the Public Comment period of the Board
meeting tomorrow. I wish to comment on what I view as a vicious attack on Dr.
Allison Berry by misguided citizens. In my view, the complainants fail to
understand and/or appreciate the critical role of public health and the officers
mandated to insure the public health of Washington residents. 

Dr. Allison Berry, Public Health Officer for Clallam and Jefferson counties is
performing an admirable service for the residents of the North Olympic Peninsula. I
have a number of friends who live in Clallam and Jefferson counties and without
exception, they deeply appreciate the decisions made by Dr. Berry. 

COVID 19 has had a devastating impact on our state, our country and our world.
The development of a vaccine has created the possibility that we can actually
overcome the terrible consequences of this deadly virus but only if the residents
cooperate and follow basic public health protocols. There is a long history of
vaccine mandates in our country including smallpox, polio, diphtheria, measles, and
more. My wife was a pediatric nurse at Harborview for 20 years and then a school
nurse for 5 years and vaccinations were mandatory standard public health practice
with an exemption for people with genuine medical or religious reasons.

When Dr. Berry ordered that public accommodations, including restaurants and
taverns open to the public, must verify vaccination status before allowing entry into
their establishments she was exercising both her authority and good judgment to
protect the public health and stop the spread of the COVID 19 virus. The
complainants in this petition to the State Board of Health are, for whatever reason,
demonstrating their lack of concern for the welfare of the broader community. Their
complaint should be dismissed and Dr. Berry should be commended.

Thank you for this opportunity to provide a public comment,
Robby Stern, Former Chairperson of the Healthy Washington Coalition

mailto:robby.stern@gmail.com
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From: Judith Pasco
To: DOH WSBOH
Subject: Re:complaint against Dr. Rebecca Berry
Date: Tuesday, October 12, 2021 2:20:14 PM

External Email

To the Washington State Board of Health:

Dr Berry acted within her authority in issuing a vaccine mandate covering bar and restaurant
patrons, and I support her sensible public health measures. She has also courageously stood up
to attempts to bully and defame her.
She is a valued public servant, and I urge the State Board of Health to dismiss the complaints
against her. Please dismiss this complaint.

Judith Pasco, Sequim, WA

mailto:pasco@olypen.com
mailto:WSBOH@SBOH.WA.GOV


From: Laura Friess
To: DOH WSBOH
Subject: Support for Dr. Allison Berry
Date: Tuesday, October 12, 2021 4:26:52 PM

External Email

Good morning PARSA members,

I’m sending you this email to inform you that I support Dr. Allison Berry, the County Public Health officer for
Clallam and Jefferson counties, and her work protecting the people of Clallam County from Covid-19. Dr. Berry has
worked tirelessly, as have all of our medical staff here on the Peninsula, to educate and inform residents of the
dangers of Covid-19 and to show us how to protect ourselves. The attacks against Dr. Berry and other medical staff
are politically driven. I urge you to dismiss the complaint filed against her by anti-vaxxers who are intent on putting
profits before people’s lives.

I support Dr. Berry.

I believe in Science.

Thank you,

Laura Friess
80 Sunshine Plz
Sequim, WA 98382

mailto:lqf2534@yahoo.com
mailto:WSBOH@SBOH.WA.GOV


From: Terri Tyler
To: DOH WSBOH
Subject: Support For Dr. Allison Berry
Date: Tuesday, October 12, 2021 3:31:27 PM

External Email

DR. ALLISON BERRY, PUBLIC HEALTH OFFICER, NORTH OLYMPIC PENINSULA, HAS 
OUR FULL SUPPORT.

To: Keith Grellner, Chair and all Washington State Board of Health Members
Subject: Comments re your Oct 13 meeting, Item 11: Clallam County Public Health District 
Complaint.

I urge the State Board of Health to reject and dismiss any complaint against Dr. Allison
Berry, as it is lacking merit. I would prefer to see the Board of Health thank Dr. Berry for her
courage and excellence as a Public Health Officer. Please do not give merit to complaints from
those who have made slanderous claims and threatened Dr. Berry over these last few weeks.
These scary situations happened in Sequim and at the courthouse in Port Angeles. 

Dr. Berry acted within her authority in issuing a vaccine mandate covering bar and restaurant
patrons, and I support her sensible and critically necessary public health measures. Clallam
County has seen high rates of COVID-19 and many of those infected (also unvaccinated) have
been traced to gatherings in bars and restaurants.

Dr. Allison Berry is an amazing and courageous Public Health Officer, and we are very
grateful to have her represent both Clallam and Jefferson Counties. 

Teresa (Terri) Tyler
Sequim, WA

mailto:territyler12@gmail.com
mailto:WSBOH@SBOH.WA.GOV


From: Mary Foster
To: DOH WSBOH
Subject: Support for Dr. Berry
Date: Tuesday, October 12, 2021 1:37:53 PM

External Email

I am a resident of Clallam County, and I am writing to express full support for Dr. Berry, who
is serving with distinction as Public Health Officer for the North Olympic Peninsula. She is a
dedicated, conscientious, professional public health officer, and she is acting in the best
interests of the residents of Clallam and Jefferson Counties.

Mary Foster

mailto:maryfoster@rainierconnect.com
mailto:WSBOH@SBOH.WA.GOV


From: Bonnie Bless-Boenish
To: DOH WSBOH
Subject: Support of Dr. Berry
Date: Tuesday, October 12, 2021 2:06:17 PM

External Email

Dear Washington Board of Health Members,
It is my understanding that a formal complaint has been filed against Dr. Allison Berry, Public Health
Officer for Clallam and Jefferson Counties. She continues to work tirelessly to combat Covid-19 here on
the Olympic Peninsula. I am in total support of her actions to mandate vaccinations for indoor patrons of
bars and restaurants. The numbers of cases in Clallam County continue at a high rate and her measures
are totally needed to bring the numbers down. 
I urge you to dismiss the complaint against her.
Bonnie Bless-Boenish
Resident of Sequim since 1991

-- 
Bonnie Bless-Boenish

mailto:blessboenish@gmail.com
mailto:WSBOH@SBOH.WA.GOV


From: Testify Online Survey
To: DOH WSBOH
Subject: Survey Response: Testify Online *
Date: Tuesday, October 12, 2021 12:08:58 PM

The following survey response is submitted:

 1. State Board of Health Meeting Date:
 

 13 October 2021

 2. Agenda Item or Issue:
 

 11

 3. Your Name:
 

 Joe A Kunzler

 4. Do you have a professional title?

 2. No

 5. Are you representing an organization?

 2. No

 6. Address:
 

 901 Metcalf Street PMB 21

 7. Email:
 

 growlernoise@gmail.com

 8. Phone Number (Include Area Code):
 

 9. Do you have any special expertise relevant to this topic?

 2. No

 10. Are you testifying on a specific proposal under consideration by the board?

 1. Yes
 The proposal that Dr. Berry be sanctioned for standing up to Covid19 in a cunning way with vaccine

passports.

 11. Are you Pro or Con on the proposal?

 2. Con
 I strongly support Dr. Berry and ask you watch this short YouTube helping explain the situation in

Clallam County: https://youtu.be/SwW1qfUeiiI . Please watch before your deliberations tomorrow.

mailto:SurveySupport@doh.wa.gov
mailto:WSBOH@SBOH.WA.GOV




From: judith parker
To: DOH WSBOH
Subject: The good work of Dr Alison Berry in Clallam County
Date: Tuesday, October 12, 2021 3:42:56 PM

External Email

I understand that anti-vaxxers and others indifferent to the dangers of Covid are
now trying to politicize yet another aspect of our lives, this time  the
Clallam/Jeffferson Counties health officer Dr. Alison Berry.  Her performance in
trying to educate and protect the citizens of these two adjacent counties about the
dangers of Covid, and the benefit of  vaccines and masks has been exemplary.  The
people initiating complaints against her are full of lies, irrationality and rage.  I,
among many other citizens here, am deeply grateful for her efforts, and we regret
the ignorant vitriol that she has suffered now for months.   
      
Dr Berry has followed carefully the data on Covid, and has kept us informed.   She
has stressed the importance of vaccines and of masks; recently, she has required
proof of vaccination as a prerequisite for entering a bar or restaurant.  In return for
her concern and protection, the opposition has gone simply crazy.  They are
animated by destruction.   

Please note the large number of supporters for the current public health measures in
Clallam and Jefferson Counties, and please support Dr. Alison Berry.  

Judith Parker
823 Bakehouse Ct
Sequim, WA 98382
(Clallam Cnty) 
360/504 2188

mailto:jrypins@gmail.com
mailto:WSBOH@SBOH.WA.GOV


From: Barbara Vanderwerf
To: DOH WSBOH
Subject: unmerited complaint against Dr. Berry, Clallam County medical director
Date: Tuesday, October 12, 2021 12:23:16 PM

External Email

Please look at the facts and dismiss this unmerited complaint against Dr. Allison Berry, Clallam County Health
Officer.

I especially appreciate her daily briefings as reported in the local newspaper, Peninsula Daily News.

Her daily briefing of new case counts, hospitalizations, and deaths is the first news item I read every day. She is
straight-forward, fact-driven, compassionate.

We are fortunate in Clallam County to have a medical office who has put saving lives above local politics.

Barbara VanderWerf
82 Seaward Dr
Sequim WA 98382

mailto:bnb@olypen.com
mailto:WSBOH@SBOH.WA.GOV


From: Katlyn Whitney
To: DOH WSBOH
Date: Friday, October 8, 2021 10:39:16 PM

External Email

To Whom it May Concern:

This complaint is filed pursuant to RCW 70.05.120 (1) which provides: 
Any local health officer or administrative officer appointed under RCW 70.05.040, if any, who shall refuse or
neglect to obey or enforce the provisions of chapters 70.05, 70.24 and 70.46 RCW or the rules, regulations or
orders of the state board of health or who shall refuse or neglect to make prompt and accurate reports to the state
board of health, may be removed as local health officer or administrative officer by the state board of health and
shall not again be reappointed except with the consent of the state board of health.  Any person may complain to
the state board of health concerning the failure of the local health officer or administrative officer to carry out the
laws or the rules and regulations concerning public health, and the state board of health shall, if a preliminary
investigation so warrants, call a hearing to determine whether the local health officer or administrative officer is
guilty of the alleged acts.  Such hearings shall be held pursuant to the provisions of chapter 34.05 RW, and the
rules and regulations of the state board of health adopted thereunder.
**We were not granted our procedural due process rights.  
**There was no properly noticed public meeting by our Clallam County local Board of Health 
**Our Clallam County local Board of Health did not 'direct'  Dr. Berry to issue this type of mandate. She acted
alone. 
**There is no public record of our local Board of Health's 'findings and decisions' with regards to the outcome of
this public meeting that did not happen. 

Respectfully..."

Katlyn 

mailto:katlynwhitney2020@gmail.com
mailto:WSBOH@SBOH.WA.GOV


From: Tammy Dillman
To: DOH WSBOH
Subject: Agenda item #11, Clallam Co. PHD Complaint
Date: Friday, October 8, 2021 6:24:12 PM

External Email

To Whom it May Concern:

This complaint is filed pursuant to RCW 70.05.120 (1) which provides:
Any local health officer or administrative officer appointed under RCW 70.05.040, if any, who shall refuse or
neglect to obey or enforce the provisions of chapters 70.05, 70.24 and 70.46 RCW or the rules, regulations or orders
of the state board of health or who shall refuse or neglect to make prompt and accurate reports to the state board of
health, may be removed as local health officer or administrative officer by the state board of health and shall not
again be reappointed except with the consent of the state board of health.  Any person may complain to the state
board of health concerning the failure of the local health officer or administrative officer to carry out the laws or the
rules and regulations concerning public health, and the state board of health shall, if a preliminary investigation so
warrants, call a hearing to determine whether the local health officer or administrative officer is guilty of the alleged
acts.  Such hearings shall be held pursuant to the provisions of chapter 34.05 RW, and the rules and regulations of
the state board of health adopted thereunder.
**We were not granted our procedural due process rights.
**There was no properly noticed public meeting by our Clallam County local Board of Health
**Our Clallam County local Board of Health did not 'direct'  Dr. Berry to issue this type of mandate. She acted
alone.
**There is no public record of our local Board of Health's 'findings and decisions' with regards to the outcome of
this public meeting that did not happen.
Not everyone is afraid of COVID and those people should not be forced to get the shot because others are scared.

Respectfully,
Tammy Dillman

mailto:flamingosmom@yahoo.com
mailto:WSBOH@SBOH.WA.GOV


From: Mike Dillman
To: DOH WSBOH
Subject: Agenda item #11, Clallam County Public Health District Complaint
Date: Friday, October 8, 2021 8:01:41 PM

External Email

To Whom it May Concern:

This complaint is filed pursuant to RCW 70.05.120 (1) which
provides: 
Any local health officer or administrative officer appointed under
RCW 70.05.040, if any, who shall refuse or neglect to obey or
enforce the provisions of chapters 70.05, 70.24 and 70.46 RCW
or the rules, regulations or orders of the state board of health or
who shall refuse or neglect to make prompt and accurate reports
to the state board of health, may be removed as local health
officer or administrative officer by the state board of health and
shall not again be reappointed except with the consent of the state
board of health.  Any person may complain to the state board of
health concerning the failure of the local health officer or
administrative officer to carry out the laws or the rules and
regulations concerning public health, and the state board of health
shall, if a preliminary investigation so warrants, call a hearing to
determine whether the local health officer or administrative
officer is guilty of the alleged acts.  Such hearings shall be held
pursuant to the provisions of chapter 34.05 RW, and the rules and
regulations of the state board of health adopted thereunder.
**We were not granted our procedural due process rights.  
**There was no properly noticed public meeting by our Clallam
County local Board of Health 
**Our Clallam County local Board of Health did not 'direct'  Dr.
Berry to issue this type of mandate. She acted alone. 
**There is no public record of our local Board of Health's

mailto:michaelwdillman@gmail.com
mailto:WSBOH@SBOH.WA.GOV


'findings and decisions' with regards to the outcome of this public
meeting that did not happen. 

Respectfully..."

Michael Dillman



From: otto@stanfordalumni.org
To: DOH WSBOH
Subject: Agenda item #11, Clallam County Public Health District Complaint
Date: Friday, October 8, 2021 4:47:38 PM

External Email

To Whom it May Concern:

This complaint is filed pursuant to RCW 70.05.120 (1) which provides: 

Any local health officer or administrative officer appointed under RCW 70.05.040, if any, 
who shall refuse or neglect to obey or enforce the provisions of chapters 70.05, 70.24 and 
70.46 RCW or the rules, regulations or orders of the state board of health or who shall 
refuse or neglect to make prompt and accurate reports to the state board of health, may be 
removed as local health officer or administrative officer by the state board of health and 
shall not again be reappointed except with the consent of the state board of health. Any 
person may complain to the state board of health concerning the failure of the local health 
officer or administrative officer to carry out the laws or the rules and regulations concerning 
public health, and the state board of health shall, if a preliminary investigation so warrants, 
call a hearing to determine whether the local health officer or administrative officer is guilty 
of the alleged acts. Such hearings shall be held pursuant to the provisions of chapter 34.05 
RW, and the rules and regulations of the state board of health adopted thereunder.

**We were not granted our procedural due process rights. 

**There was no properly noticed public meeting by our Clallam County local Board of 
Health 

**Our Clallam County local Board of Health did not 'direct' Dr. Berry to issue this type of 
mandate. She acted alone. 

**There is no public record of our local Board of Health's 'findings and decisions' with 
regards to the outcome of this public meeting that did not happen. 

Respectfully,

mailto:otto@stanfordalumni.org
mailto:WSBOH@SBOH.WA.GOV


From: denny.luce44@gmail.com
To: DOH WSBOH
Subject: Dr. Allison Berry vaccine mandate Clallam/Jefferson counties
Date: Tuesday, October 12, 2021 2:50:20 PM

External Email

WA State Board of Health Members,
 
As a taxpayer and resident of Clallam County this is a formal complaint of illegal
actions taken
by Dr. Allison Berry regarding a vaccine mandate affecting local dining
establishments.
This complaint is filed pursuant to RCW 70.05.120 (1) which provides:  Any local
health officer or
administrative officer appointed under RCW 70.05.040 who shall refuse or
neglect to obey or enforce the provisions of chapters 70.05.70.24 and 70.46
RCW or the rules, regulations or orders of the state Board of Health or who shall
refuse or neglect to make prompt and accurate reports to the State Board of
Health, may be removed as a local health officer or
administrative officer by the State Board of Health and shall not again be
reappointed except with the consent of the state board of health.  Any person
may complain to the State Board of Health concerning the failure of the local
health officer or
administrative officer to carry out the laws of the rules and regulations
concerning public health, and the State Board
of Health shall, if a preliminary investigation so warrants, call a hearing to
determine whether the local health officer
or administrative officer is guilty of alleged acts.  Such hearings shall be held
pursuant to the provisions of
chapter 34.05 RW, and the rules and regulations of the State Board of Health
adopted thereunder.
 
We were NOT granted our procedural due process rights.
 
There was NO properly noticed public meeting by our Clallam County local Board
of Health.
 
Our Clallam County local Board of Health did NOT direct Dr. Allison Berry to
issue this type of mandate.
She acted on her own.
 
There is NOT a public record of our local Board of Health’s “findings and
decisions” regarding the outcome
of a public meeting that did not ever occur.
 
We need FAIRNESS and people on the State Board of Health to do the right
thing to honor our rights as citizens of this state.
 
Respectfully,
Denny Luce
Sequim, WA

mailto:denny.luce44@gmail.com
mailto:WSBOH@SBOH.WA.GOV
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From: Hallie Stevens
To: DOH WSBOH
Subject: Re: to agenda item #11
Date: Friday, October 8, 2021 10:28:20 PM

External Email

 

"To Whom it May Concern:

This complaint is filed pursuant to RCW 70.05.120 (1) which provides: 
Any local health officer or administrative officer appointed under RCW 70.05.040, if any,
who shall refuse or neglect to obey or enforce the provisions of chapters 70.05, 70.24 and
70.46 RCW or the rules, regulations or orders of the state board of health or who shall refuse
or neglect to make prompt and accurate reports to the state board of health, may be removed as
local health officer or administrative officer by the state board of health and shall not again be
reappointed except with the consent of the state board of health.  Any person may complain to
the state board of health concerning the failure of the local health officer or administrative
officer to carry out the laws or the rules and regulations concerning public health, and the state
board of health shall, if a preliminary investigation so warrants, call a hearing to determine
whether the local health officer or administrative officer is guilty of the alleged acts.  Such
hearings shall be held pursuant to the provisions of chapter 34.05 RW, and the rules and
regulations of the state board of health adopted thereunder.
**We were not granted our procedural due process rights.  
**There was no properly noticed public meeting by our Clallam County local Board of
Health 
**Our Clallam County local Board of Health did not 'direct'  Dr. Berry to issue this type of
mandate. She acted alone. 
**There is no public record of our local Board of Health's 'findings and decisions' with regards
to the outcome of this public meeting that did not happen. 

Respectfully..."

Email to: (wsboh@sboh.wa.gov) by Noon today

mailto:footballgal09@gmail.com
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From: Brian Grad
To: DOH WSBOH
Subject: Proof of Vaccine Mandate
Date: Monday, October 11, 2021 10:47:54 AM

External Email

Hello, I am a member of the Sequim Good Governance League (SGGL) and Dr. Allison Berry
is my Public Health Officer.  After she issued a rule that restaurants and bars must check
patrons vaccination cards there was pushback by a group of people who gathered at the
County Courthouse to confront her.  The Sheriff addressed the crowd and stated;  “I basically
said that the sheriff’s office is not enforcing the health officer’s mandate. And the
reason we’re not enforcing it is that I don’t have the authority to enforce it. I did tell
people that if they go into a business and refuse to wear a mask, we won’t make them
leave. The sheriff’s office does not have the statutory authority to enforce health
mandates.”  I discovered that RCW 43.20.050 provides guidance with regards to
enforcement; RCW 43.20.050
Powers and duties of state board of health—Rule making—Delegation of authority—
Enforcement of rules. Section 5 specifically addresses enforcement of public health orders; (5)
All local boards of health, health authorities and officials, officers of state institutions, police
officers, sheriffs, constables, and all other officers and employees of the state, or any county,
city, or township thereof, shall enforce all rules adopted by the state board of health. In the
event of failure or refusal on the part of any member of such boards or any other official or
person mentioned in this section to so act, he or she shall be subject to a fine of not less than
fifty dollars, upon first conviction, and not less than one hundred dollars upon second
conviction.
My question is in regards to Dr. Berry's authority.  The RCW specifically calls out the state
boh but how does the delegation of authority relate to her office? Although the board may not
adopt her rule , is she under the aegis of the state's authority? In your view would the Sheriff
and local Police be obliged to enforce the mandate. Without that specific connection I fail to
see how the Sheriff will be convinced.  I realize this will probably create more stress but we
are experiencing some major pushback from opposition groups which probably include
members of Ammon Bundy's People's Rights Movement and possibly the Oath Keepers,
Three Percenters and Proud Boys. A group of people attempted to march on Dr. Berry's home
and they continue to demand her resignation and even arrest. A meeting of the local health
board was interrupted and a Sequim School Board meeting shut down because of anti-
maskers.  The Sequim City Council passed a Resolution challenging Dr. Berry's authority and
refusing to support the rule.  There is a planned rally on October 19th to support those
employees who will be let go because they refuse to be vaccinated.  Our dining and drinking
establishments need to understand that law enforcement will support their decisions to follow
the rule.  Those businesses which refuse to comply need to be apprised both by the Clallam
Board of Health and the Sheriff that they could lose their licenses. Can you help me connect
the dots?
                                                                                                                Sincerely,  Brian Grad
                                                                                                                 245 Jake Way   
Sequim,WA 98382
                                                                                                                  360-620-4036
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From: Lisa Aamot
To: DOH WSBOH
Subject: CMV
Date: Friday, October 8, 2021 11:28:27 PM

External Email

Hello,

I know this email is past noon, but I'm hoping it will still make its way into the right hands in
time. 

I'm emailing in regards to the upcoming meeting on CMV, Cytomegalovirus. I had to
advocate hard for both myself, and my baby to get testing and ultimately be diagnosed with
CMV. I often think back and wonder how different our first year would have been if WA state
had testing and education legislation in place. Not only are mothers left in the dark, but the
medical community isn't properly prepared to advocate or support the families battling this. It
is not uncommon. CMV is common, and if anything is taken away I want it to be that. By
adding CMV to the newborn screening you will not only be helping babies get proper early
intervention and testing, you will also be a light for all the mothers sitting in the dark
unknowns of this virus. You will be making a bold statement to the medical community that it
is time to understand CMV better, and acknowledge that it is common. That it needs attention
and awareness drawn to it. 

Thank you for your time,
Lisa A, CMV survivor and mother to a freaking miracle

mailto:lisa.aamot@gmail.com
mailto:WSBOH@SBOH.WA.GOV


From: Bulldog385@protonmail.com
To: DOH WSBOH
Subject: 10-13 meeting
Date: Sunday, October 10, 2021 1:41:51 PM

External Email

Due to the limited long term effects knowledge, the observed adverse events and the
discontinuation  of the mRNA vaccines by Nordic, vaccine mandates should not be instituted.
 Not to mention the constitutionality of them and the cost to cover expected litigation.

mailto:Bulldog385@protonmail.com
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From: Amanda Balzer
To: DOH WSBOH
Subject: Redmond Comments on PFAS Rulemaking
Date: Tuesday, October 12, 2021 3:23:28 PM
Attachments: image017.png
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Redmond_PFAS_GroupADrinkingWaterRuleComments_101221.pdf
Redmond_PFAS_DrinkingWaterLabComments_101221.pdf
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Washington State Board of Health,

Please find attached City of Redmond’s comments on the PFAS Group A Drinking Water Rules and
the PFAS Drinking Water Laboratory Rules.

Best,
Amanda

Amanda Balzer, LG (she/her/hers)
Science and Data Analytics Supervisor
City of Redmond

425-556-2753
abalzer@redmond.gov
www.redmond.gov

MS:4SCC • 15670 NE 85th St • PO Box 97010 • Redmond, WA 98073-9710

Notice of Public Disclosure: This e-mail account is public domain. Any correspondence
from or to this e-mail account is a public record. Accordingly, this e-mail, in whole or in
part, may be subject to disclosure pursuant to RCW 42.56, regardless of any claim of
confidentiality or privilege asserted by an external party.
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From: No Name Provided
To: DOH WSBOH
Subject: Face Masks are ineffective
Date: Sunday, October 10, 2021 1:45:39 PM

External Email

Stop with the masking.  It is unhealthy and does not prevent the transmission of covid.

mailto:udubpnw1997bhome@yahoo.com
mailto:WSBOH@SBOH.WA.GOV


From: Bill Osmunson
To: DOH WSBOH
Subject: Fluoride and brain damage
Date: Sunday, October 10, 2021 10:49:52 AM

External Email

Dear Board of Health, Keith Greliner, Tom Pendergrass, Stephen Kutz, Umair Shah MD,
MPH, Bob Lutz, MD MPH, Fran Bessermin, Elisabeth Crawford, Temple Lentz, Vazaskia
Crockrell,  and Washington State Department of Health,

Christine Till PhD provided a concise quality scientific presentation to the Calgary Rotary
Club on fluoride's developmental neurotoxicity. Capturing the essence of the National
Toxicology Program and other researchers, she provides evidence that many are ingesting
too much fluoride and excess is causing harm to the developing brain, lower IQ.

Well worth the 23 minutes. 

https://www.fluoridefreecanada.ca/new-science

See her study in the JAMA   https://pubmed.ncbi.nlm.nih.gov/31424532/

Bill Osmunson DDS MPH
1418 112th Ave NE 
Bellevue, WA 98004
425.455.2424
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From: paul budnek
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mozias@co.clallam.wa.us; bpeach@co.clallam.wa.us; nwest@cityofpa.us; jdefrang@cityofpa.us; sheree.ersland@serenityhouseclallam.org; gmcfall@cityofpa.us; serenity@serenityhouseclallam.org; housinghelp@serenityhouseclallam.org; Strange, Emily (COM); paul budnek; paul budnek; ssanchez@cityofpa.us; Jason Viada; kmalone@cityofpa.us; Benedict, Bill; darand@cityofpa.us; Mjohnson;
contactspd@sequimwa.gov; Bsmith; Thomas, Jamila (GOV); Wicker, Kelly (GOV); Leathers, Kathryn (GOV); Phillips, Keith (GOV); Schumacher, David (OFM); Shirk, Drew (GOV); Lee, Tara (GOV); Streuli, Nick (GOV); pao@wa.ngb.army.mil; UN Information Centre Lusaka; unic.lome@unic.org; un-rcszambia@un.org; unon-nairobiunic@un.org; Unic Ouagadougou; unic.pretoria@unic.org; info.pretoria@unic.org;
Unic Windhoek; UNIC Yaoundé; Naciones Unidas Paraguay; unic.bogota@unic.org; unic.buenosaires@unic.org; unic.lapaz@unic.org; ONU Perú; unic-mexicocity@un.org; CINU Panama; janibeth.miranda@un.org; UNIC Port of Spain; Guest Portofspain; Unic Brazil; Unic Washington; Unic Algiers; unic-beirut@un.org; unic.cairo@unic.org; info@unic-eg.org; unic.sd@undp.org; UNIC Manama; cinu.rabat@unic.org;
unic.yemen@unic.org; unic.tunis@unic.org; unic.canberra@unic.org; rcs-unsrilanka@un.org; unic.dhaka@unic.org; unic.islamabad@unic.org; unic.jakarta@unic.org; registry.np@undp.org; unic.manila@unic.org; unic.india@unic.org; unic.tehran@unic.org; unic.tokyo@unic.org; unic-yangon@un.org; kazakhstan@unic.org; unic.ankara@unic.org; office@unazerbaijan.org; info@unric.org; press_geneva@un.org;
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unic.daressalaam@unic.org; unic.harare@unic.org; lagos@unic.org; seattle.fbi@ic.fbi.gov; actuary.state@leg.wa.gov; hollyp@dop.wa.gov; ELUHO; PLIAMail (PLIA); cvoigt@potatoes.com; innovate@secstate.wa.gov; pesb@k12.wa.us; DOH HSQA Customer Service Center; opd@opd.wa.gov; TRE MI Washington State Treasurer Mailbox; PDC; PERC, info (PERC); info@k12.wa.us; Institute (WSIPP);
kelly.snyder@pwb.wa.gov; marsha.engel@psp.wa.gov; DOL INT RealEstate; RCO MI General Info (RCO); contact@redistricting.wa.gov; Help (ORIA); Results Washington; DRS RSD Contact Center; Mail (WSSDA); mail@sos.wa.gov; hoemann.tom@leg.wa.gov; SGC; askdshs@dshs.wa.gov; info@wsctc.com; firemarsh@wsp.wa.gov; Reykdal, Chris (DOHi); DES Communications; ethics@atg.wa.gov;
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jeremy.weber@wsp.wa.gov; legals@ptleader.com

Subject: THE MODEL CODE OF BUSINESS ACT, WOULD MAKE IT CRIMINAL TO REFUSE TO EXONERATE THE INNOCENT, REFUSE TO ACCEPT THAT THERE ARE COMPETITIORS THAT ARE BEING OBSTRUCTED, AND EMPLOYEES OF OTHER CORPORATIONS, THAT COULD WORK.
Date: Monday, October 11, 2021 1:19:57 PM
Attachments: custodial interference utilizing forgery fraud false arrest and fraudulent accusations of mental illness EVERY RELATIVE CAN GO TO PRISON AND BE SUED.pdf

Dignitary tort - Wikipedia.pdf
I WANT THE EMPLOYEES OF THE DOJ FBI AND EVERY ATTORNEY SUEDE FOR THE .pdf
expungment.PDF
ri.pdf
marriage license (1).pdf
I WANT SUED AND DISCIPLINED EVERY COP AND SHERIFF IN EVERY JURISDICTION OF THE NATION FOR THE CONCEALMENT OF EXCULPATORY EVIDENCE. I WAS NOT THERE..pdf
I AM WANTING THE DISMISSAL OF ALL ACCUSATIONS OF MY INVOLVEMENT IN ANYTHING CRIMINAL, I WANT TO SUE AND HAVE PROSECUTED ALL FAVORABLE EVIDENCE, TODAY.pdf
I WANT EVERY FEDERAL LAW ENFORCED, EXONERATION OF EVERY ACCUSATION, THE ENFORCEMENT OF EVERY RIGHT, AND THE RIGHT TO ALL FEDERAL FINANCING 100 TRILLION.pdf
I WANT ENFORCED, SUED, AND PROSECUTED EVERY ATTORNEY OATH IN ALL 50 STATES THAT HAS ANY KNOWLEDGE OF ANY FELONY TRILLIONS.pdf
THE STATE OF WASHINGTON IS GETTING SUED FROM ME, MY COMPETITIORS, AND ANY EMPLOYEE THAT WOULD WANT TO WORK FOR MY CORPORATION TRILLIONS.pdf
I WANT EVERY COMPETITOR TO KNOW ME AND MY EMPLOEES THAT USED TO WORK FOR THEM..pdf

External Email

I AM WANTING TO FORM A CORPORATION AND EMPLOY, EMPLOYEES THAT WOULD BE ABLE TO WORK FOR ME.  
I AM WANTING EVERY CORPORATION, COMPANY, LLC AND SOLE PROPRIETOR; TO KNOW THAT I HAVE THE RIGHT TO
COMPETE.  
THE CONCEALMENT OF ANY FELONY THAT OBSTRUCTS MY COMPETITORS OF ME COMPETING; VIOLATES THE WBCA.

I WANT THE EMPLOYEES OF MY COMPETITORS TO WORK FOR ME.  I WANTED SUED EVERY COMPETITOR THAT IS
OBSTRUCTING THEIR EMPLOYEES FROM WORKING FOR ME.
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C. The provisions of this section shall not apply to any law-enforcement officer in the 
performance of his duty. The terms "abduction" and "kidnapping" shall be synonymous in this 
Code. Abduction for which no punishment is otherwise prescribed shall be punished as a Class 5 
felony. 
 
D. If an offense under subsection A is committed by the parent of the person abducted and 
punishable as contempt of court in any proceeding then pending, the offense shall be a Class 1 
misdemeanor in addition to being punishable as contempt of court. However, such offense, if 
committed by the parent of the person abducted and punishable as contempt of court in any 
proceeding then pending and the person abducted is removed from the Commonwealth by the 
abducting parent, shall be a Class 6 felony in addition to being punishable as contempt of court. 
 


VA. CODE ANN. § 18.2-49.1 (2010).  Violation of court order regarding custody and 
visitation; penalty 
 
   A. Any person who knowingly, wrongfully and intentionally withholds a child from either of a 
child's parents or other legal guardian in a clear and significant violation of a court order 
respecting the custody or visitation of such child, provided such child is withheld outside of the 
Commonwealth, is guilty of a Class 6 felony. 
 
B. Any person who knowingly, wrongfully and intentionally engages in conduct that constitutes a 
clear and significant violation of a court order respecting the custody or visitation of a child is 
guilty of a Class 3 misdemeanor upon conviction of a first offense. Any person who commits a 
second violation of this section within 12 months of a first conviction is guilty of a Class 2 
misdemeanor, and any person who commits a third violation occurring within 24 months of the 
first conviction is guilty of a Class 1 misdemeanor. 


VA. CODE ANN. § 18.2-50 (2010).  Disclosure of information and assistance to law-
enforcement officers required 
 
   Whenever it is brought to the attention of the members of the immediate family of any person 
that such person has been abducted, or that threats or attempts have been made to abduct any such 
person, such members shall make immediate report thereof to the police or other law-enforcement 
officers of the county, city or town where such person resides, and shall render all such possible 
assistance to such officers in the capture and conviction of the person or persons guilty of the 
alleged offense. Any person violating any of the provisions of this section shall be guilty of a 
Class 2 misdemeanor. 
 


WASHINGTON 
WASH. REV. CODE ANN. § 9A.40.010 (2010). Definitions 
 
   The following definitions apply in this chapter: 
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   (1) "Restrain" means to restrict a person's movements without consent and without legal 
authority in a manner which interferes substantially with his liberty. Restraint is "without 
consent" if it is accomplished by (a) physical force, intimidation, or deception, or (b) any means 
including acquiescence of the victim, if he is a child less than sixteen years old or an incompetent 
person and if the parent, guardian, or other person or institution having lawful control or custody 
of him has not acquiesced. 
 
   (2) "Abduct" means to restrain a person by either (a) secreting or holding him in a place where 
he is not likely to be found, or (b) using or threatening to use deadly force; 
 
   (3) "Relative" means an ancestor, descendant, or sibling, including a relative of the same degree 
through marriage or adoption, or a spouse. 
 


WASH. REV. CODE ANN. § 9A.40.060 (2010). Custodial interference in the first degree 
 
   (1) A relative of a child under the age of eighteen or of an incompetent person is guilty of 
custodial interference in the first degree if, with the intent to deny access to the child or 
incompetent person by a parent, guardian, institution, agency, or other person having a lawful 
right to physical custody of such person, the relative takes, entices, retains, detains, or conceals 
the child or incompetent person from a parent, guardian, institution, agency, or other person 
having a lawful right to physical custody of such person and: 
 
   (a) Intends to hold the child or incompetent person permanently or for a protracted period; or 
 
   (b) Exposes the child or incompetent person to a substantial risk of illness or physical injury; or 
 
   (c) Causes the child or incompetent person to be removed from the state of usual residence; or 
 
   (d) Retains, detains, or conceals the child or incompetent person in another state after expiration 
of any authorized visitation period with intent to intimidate or harass a parent, guardian, 
institution, agency, or other person having lawful right to physical custody or to prevent a parent, 
guardian, institution, agency, or other person with lawful right to physical custody from regaining 
custody. 
 
(2) A parent of a child is guilty of custodial interference in the first degree if the parent takes, 
entices, retains, detains, or conceals the child, with the intent to deny access, from the other 
parent having the lawful right to time with the child pursuant to a court-ordered parenting plan, 
and: 
 
   (a) Intends to hold the child permanently or for a protracted period; or 
 
   (b) Exposes the child to a substantial risk of illness or physical injury; or 
 
   (c) Causes the child to be removed from the state of usual residence. 
 
(3) A parent or other person acting under the directions of the parent is guilty of custodial 
interference in the first degree if the parent or other person intentionally takes, entices, retains, or 
conceals a child, under the age of eighteen years and for whom no lawful custody order or 







  
National Center for Prosecution of Child Abuse 


National District Attorneys Association 
 90 


parenting plan has been entered by a court of competent jurisdiction, from the other parent with 
intent to deprive the other parent from access to the child permanently or for a protracted period. 
 
(4) Custodial interference in the first degree is a class C felony. 
 


WASH. REV. CODE ANN. § 9A.40.070 (2010). Custodial interference in the second 
degree 
 
   (1) A relative of a person is guilty of custodial interference in the second degree if, with the 
intent to deny access to such person by a parent, guardian, institution, agency, or other person 
having a lawful right to physical custody of such person, the relative takes, entices, retains, 
detains, or conceals the person from a parent, guardian, institution, agency, or other person 
having a lawful right to physical custody of such person. This subsection shall not apply to a 
parent's noncompliance with a court-ordered parenting plan. 
 
(2) A parent of a child is guilty of custodial interference in the second degree if: (a) The parent 
takes, entices, retains, detains, or conceals the child, with the intent to deny access, from the other 
parent having the lawful right to time with the child pursuant to a court-ordered parenting plan; or 
(b) the parent has not complied with the residential provisions of a court-ordered parenting plan 
after a finding of contempt under RCW 26.09.160(3); or (c) if the court finds that the parent has 
engaged in a pattern of willful violations of the court-ordered residential provisions. 
 
(3) Nothing in subsection (2)(b) of this section prohibits conviction of custodial interference in 
the second degree under subsection (2)(a) or (c) of this section in absence of findings of 
contempt. 
 
(4) (a) The first conviction of custodial interference in the second degree is a gross misdemeanor. 
 
   (b) The second or subsequent conviction of custodial interference in the second degree is a class 
C felony. 


WASH. REV. CODE ANN. § 9A.40.080 (2010). Custodial interference – Assessment of 
costs – Defense – Consent defense, restricted 
 
      (1) Any reasonable expenses incurred in locating or returning a child or incompetent person 
shall be assessed against a defendant convicted under RCW 9A.40.060 or 9A.40.070. 
 
   (2) In any prosecution of custodial interference in the first or second degree, it is a complete 
defense, if established by the defendant by a preponderance of the evidence, that: 
 
      (a) The defendant's purpose was to protect the child, incompetent person, or himself or herself 
from imminent physical harm, that the belief in the existence of the imminent physical harm was 
reasonable, and that the defendant sought the assistance of the police, sheriff's office, protective 
agencies, or the court of any state before committing the acts giving rise to the charges or within a 
reasonable time thereafter; 
 
      (b) The complainant had, prior to the defendant committing the acts giving rise to the crime, 
for a protracted period of time, failed to exercise his or her rights to physical custody or access to 
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the child under a court-ordered parenting plan or order granting visitation rights, provided that 
such failure was not the direct result of the defendant's denial of access to such person; 
 
      (c) The acts giving rise to the charges were consented to by the complainant; or 
 
      (d) The offender, after providing or making a good faith effort to provide notice to the person 
entitled to access to the child, failed to provide access to the child due to reasons that a reasonable 
person would believe were directly related to the welfare of the child, and allowed access to the 
child in accordance with the court order within a reasonable period of time. The burden of proof 
that the denial of access was reasonable is upon the person denying access to the child. 
 
   (3) Consent of a child less than sixteen years of age or of an incompetent person does not 
constitute a defense to an action under RCW 9A.40.060 or 9A.40.070. 
 


WEST VIRGINIA 
W. VA. CODE ANN. § 61-2-14D (2010). Concealment or removal of minor child from 
custodian or from person entitled to visitation; penalties; defenses 
 
  (a) Any person who conceals, takes or removes a minor child in violation of any court order and 
with the intent to deprive another person of lawful custody or visitation rights shall be guilty of a 
felony, and, upon conviction thereof, shall be imprisoned in the penitentiary not less than one nor 
more than five years, or in the discretion of the court, shall be imprisoned in the county jail not 
more than one year or fined not more than one thousand dollars, or both fined and imprisoned. 
 
(b) Any person who violates this section and in so doing removes the minor child from this State 
or conceals the minor child in another state shall be guilty of a felony, and, upon conviction 
thereof, shall be imprisoned in the penitentiary not less than one nor more than five years or fined 
not more than one thousand dollars, or both fined and imprisoned. 
 
(c) It shall be a defense under this section that the accused reasonably believed such action was 
necessary to preserve the welfare of the minor child. The mere failure to return a minor child at 
the expiration of any lawful custody or visitation period without the intent to deprive another 
person of lawful custody or visitation rights shall not constitute an offense under this section. 


W. VA. CODE ANN. § 61-2-14E (2010). One aiding or abetting in offenses under § 61-
2-14, § 61-2-14a, § 61-2-14c, § 61-2-14d guilty as principal ; venue 
 
  If any person in any way knowingly aid or abet any other person in the commission of any 
offense described in section fourteen [§ 61-2-14], fourteen-a [§ 61-2-14a], fourteen-c [§ 61-2-
14c], or fourteen-d [§ 61-2-14d] of this article, either as accessory before or an accessory after the 
fact, such person so aiding and abetting shall be guilty as a principal in the commission of such 
offense and shall be punished in the same manner and to the same extent as is provided in said 
sections for the person who committed the offense. The venue of any offense committed in 
violation of the provisions of this section shall be as provided in section seven [§ 61-11-7], article 
eleven of this chapter. 
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2 minutes


A dignitary tort is type of intentional tort where the
cause of action is being subjected to certain kinds of


indignities.[page needed] Historically, this category of torts
was often covered by the writ of trespass vi et armis.


Historically, the primary dignitary torts were battery,
assault, and false imprisonment, as each claimed harm
to a person's human dignity. A cause of action could be
brought for battery, for example, even if no injury was
done to the plaintiff, so long as the contact would be
offensive to a reasonable person. Under modern
jurisprudence the category of dignitary torts is more
closely associated with secondary dignitary torts, most
notably defamation (slander and libel), false light,
intentional infliction of emotional distress, invasion of
privacy, and alienation of affections. In some
jurisdictions, the phrase is limited to those torts which
do not require physical injury or threat of physical injury,
limiting the class to only those secondary incidents.


The only non-intentional act classified as a dignitary tort
is negligent infliction of emotional distress, although this
is also sometimes classified as simply another form of
negligence.
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An o�icial website of the United States government
Here’s how you know


HATE CRIME LAWS


ABOUT HATE CRIMES


Since 1968, when Congress passed, and President Lyndon Johnson signed into law, the first federal hate crimes
statute, the Department of Justice has been enforcing federal hate crimes laws.  The 1968 statute made it a crime to
use, or threaten to use, force to willfully interfere with any person because of race, color, religion, or national origin and
because the person is participating  in a federally protected activity, such as public education, employment, jury service,
travel, or the enjoyment of public accommodations, or helping another person to do so.  In 1968, Congress also made it
a crime to use, or threaten to use, force to interfere with housing rights because of the victim’s race, color, religion, sex,
or national origin; in 1988, protections on the basis of familial status and disability were added.  In 1996, Congress
passed the Church Arson Prevention Act, 18 U.S.C. § 247.  Under this Act, it is a crime to deface, damage, or destroy
religious real property, or interfere with a person’s religious practice, in situations affecting interstate commerce.  The
Act also bars defacing, damaging, or destroying religious property because of the race, color, or ethnicity of persons
associated with the property.  


In 2009, Congress passed, and President Obama signed, the Matthew Shepard and James Byrd Jr. Hate Crimes
Prevention Act, expanding the federal definition of hate crimes, enhancing the legal toolkit available to prosecutors, and
increasing the ability of federal law enforcement to support our state and local partners.  This law removed then existing
jurisdictional obstacles to prosecutions of certain race- and religion-motivated violence, and added new federal
protections against crimes based on gender, disability, gender identity, or sexual orientation.  Before the Civil Rights
Division prosecutes a hate crime, the Attorney General or someone the Attorney General designates must certify, in
writing, that (1) the state does not have jurisdiction; (2) the state has requested that the federal government assume
jurisdiction; (3) the verdict or sentence obtained pursuant to state charges did not demonstratively vindicate the federal
interest in eradicating bias-motivated violence; or (4) a prosecution by the United States is in the public interest and
necessary to secure substantial justice.


 


The
Matthew
Shepard
and James
Byrd Jr.
Hate
Crimes
Prevention
Act of 2009,
18 U.S.C. §
249 


The Shepard Byrd Act makes it a federal crime to willfully cause bodily injury, or attempt to do so using
a dangerous weapon, because of the victim’s actual or perceived race, color, religion, or national
origin. The Act also extends federal hate crime prohibitions to crimes committed because of the actual
or perceived religion, national origin, gender, sexual orientation, gender identity, or disability of any
person, only where the crime affected interstate or foreign commerce or occurred within federal
special maritime and territorial jurisdiction.  The Shepard-Byrd Act is the first statute allowing federal
criminal prosecution of hate crimes motivated by the victim’s actual or perceived sexual orientation or
gender identity.


 


Criminal
Interference
with Right
to Fair


This statute makes it a crime to use, or threaten to use force to interfere with housing rights because
of the victim’s race, color, religion, sex, disability, familial status, or national origin. 
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Was this page helpful?  
Yes  No


Housing, 42
U.S.C. §
3631


Damage to
Religious
Property,
Church
Arson
Prevention
Act, 18
U.S.C. §
247


This statute prohibits the intentional defacement, damage, or destruction of religious real property
because of the religious nature of the property, where the crime affects interstate or foreign
commerce, or because of the race, color, or ethnic characteristics of the people associated with the
property.  The statute also criminalizes the intentional obstruction by force, or threat of force of any
person in the enjoyment of that person’s free exercise of religious beliefs.


 


Violent
Interference
with
Federally
Protected
Rights, 18
U.S.C. §
245


This statute makes it a crime to use, or threaten to use force to willfully interfere with any person
because of race, color, religion, or national origin and because the person is participating  in a
federally protected activity, such as public education, employment, jury service, travel, or the
enjoyment of public accommodations, or helping another person to do so.


 


Conspiracy
Against
Rights, 18
U.S.C. §
241


This statute makes it unlawful for two or more persons to conspire to injure, threaten, or intimidate a
person in any state, territory, or district in the free exercise or enjoyment of any right or privilege
secured to him or her by the Constitution or the laws of the U.S.
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AN ACT Relating to fairness in disciplinary actions of peace1
officers who appear on a prosecuting attorney's potential impeachment2
list; adding a new section to chapter 10.93 RCW; and creating a new3
section.4


BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:5


NEW SECTION.  Sec. 1.  The United States supreme court has6
consistently found that prosecutors have the duty to disclose7
potentially exculpatory evidence to defense attorneys prior to trial.8
Some of the information that is being disclosed about government9
witnesses, often law enforcement officers, has not been substantiated10
or proven to any degree. This act prohibits a law enforcement agency11
from taking punitive action against a peace officer solely because12
the officer's name was placed on a potential impeachment list. This13
act specifically does not prohibit a law enforcement agency from14
taking punitive or personnel action against a peace officer based on15
the underlying acts or omissions for which that officer's name was16
placed on the list.17


NEW SECTION.  Sec. 2.  A new section is added to chapter 10.9318
RCW to read as follows:19
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A disciplinary action or any other adverse personnel action may1
not be undertaken by a law enforcement agency against a peace officer2
solely because that officer's name has been placed on a list3
maintained by a prosecuting attorney's office of recurring witnesses4
for whom there is known potential impeachment information, or that5
the officer's name may otherwise be subject to disclosure pursuant to6
Brady v. Maryland, 373 U.S. 83 (1963). This section does not prohibit7
a law enforcement agency from taking disciplinary action or any other8
adverse personnel action against a peace officer based on the9
underlying acts or omissions for which that officer's name was placed10
on a prosecutor-maintained list, or may otherwise be subject to11
disclosure pursuant to Brady v. Maryland, 373 U.S. 83 (1963), if the12
actions taken by the law enforcement agency otherwise conform to the13
rules and procedures adopted by the law enforcement agency as14
determined through collective bargaining.15


Passed by the Senate February 9, 2018.
Passed by the House March 2, 2018.
Approved by the Governor March 23, 2018.
Filed in Office of Secretary of State March 26, 2018.


--- END ---
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in United States District and State Courts’


Rules, Orders, and Policies
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I. Introduction


In July 2004, the Judicial Conference Advisory Committee on Criminal Rules
asked the Federal Judicial Center to study the local rules of the U.S. district
courts, state laws, and state court rules that address the disclosure principles con-
tained in Brady v. Maryland.1 Brady requires that prosecutors fully disclose to the
accused all exculpatory evidence in their possession. Subsequent Supreme Court
decisions have elaborated the Brady obligations to include the duty to disclose
(1) impeachment evidence,2 (2) favorable evidence in the absence of a request by
the accused,3 and (3) evidence in the possession of persons or organizations (e.g.,
the police).4 This report presents the findings of that research.


The committee’s interest is in learning whether federal district courts and state
courts have adopted any formal rules or standards that provide prosecutors with
specific guidance on discharging their Brady obligations. Specifically, the com-
mittee wanted to know whether the U.S. district and state courts’ relevant
authorities (1) codify the Brady rule; (2) set any specific time when Brady mate-
rial must be disclosed; or (3) require Brady material to be disclosed automatically
or only on request. In addition, the Center sought information regarding policies
in two areas: (1) due diligence obligations of the government to locate and dis-
close Brady material favorable to the defendant, and (2) sanctions for the gov-
ernment’s failure to comply specifically with Brady disclosure obligations.


This report has three sections. Section I presents a general introduction to the
report, along with a summary of our findings. Section II describes the federal dis-
trict court local rules, orders, and policies that address Brady material, and Sec-
tion III discusses the treatment of Brady material in the state courts’ statutes,
rules, and policies.


A. Background: Brady, Rule 16, and Rule 11


1. Brady v. Maryland


In Brady v. Maryland, the Supreme Court held “that the suppression by the prose-
cution of evidence favorable to an accused upon request violates due process
where the evidence is material either to guilt or punishment, irrespective of the
good faith or bad faith of the prosecution.” 5 Subsequent Supreme Court decisions
have held that the government has a constitutionally mandated, affirmative duty to
disclose exculpatory evidence to the defendant to help ensure the defendant’s
right to a fair trial under the Fifth and Fourteenth Amendments’ Due Process


                                                  
1. 373 U.S. 83 (1963).
2. Giglio v. United States, 405 U.S. 150, 153–54 (1972).
3. United States v. Agurs, 427 U.S. 97, 107 (1976).
4. Kyles v. Whitley, 514 U.S. 419, 437 (1995).
5. 373 U.S. at 87.
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Clauses.6 The Court cited as justification for the disclosure obligation of prosecu-
tors “the special role played by the American prosecutor in the search for truth in
criminal trials.”7 The prosecutor serves as “‘the representative . . . of a sovereignty
. . . whose interest . . . in a criminal prosecution is not that it shall win a case, but
that justice shall be done.’”8


The Brady decision did not define what types of evidence are considered
“material” to guilt or punishment, but other decisions have attempted to do so. For
example, the standard of “materiality” for undisclosed evidence that would con-
stitute a Brady violation has evolved over time from “if the omitted evidence cre-
ates a reasonable doubt that did not otherwise exist,”9 to “if there is a reasonable
probability that, had the evidence been disclosed to the defense, the result of the
proceeding would have been different,”10 to “whether in [the undisclosed evi-
dence’s] absence [the defendant] received a fair trial, understood as a trial result-
ing in a verdict worthy of confidence,”11 to the current standard, “when prejudice
to the accused ensues . . . [and where] the nondisclosure [is] so serious that there
is a reasonable probability that the suppressed evidence would have produced a
different verdict.”12


2. Federal Rule of Criminal Procedure 16


Federal Rule of Criminal Procedure 16 governs discovery and inspection of evi-
dence in federal criminal cases. The Notes of the Advisory Committee to the 1974
Amendments expressly said that in revising Rule 16 “to give greater discovery to
both the prosecution and the defense,” the committee had “decided not to codify
the Brady Rule.”13 However, the committee explained, “the requirement that the
government disclose documents and tangible objects ‘material to the preparation
of his defense’ underscores the importance of disclosure of evidence favorable to
the defendant.”14


Rule 16 entitles the defendant to receive, upon request, the following infor-
mation:


• statements made by the defendant;
• the defendant’s prior criminal record;


                                                  
6. See United States v. Bagley, 473 U.S. 667, 675 (1985) (“The Brady rule is based on the


requirement of due process. Its purpose is not to displace the adversary system as the primary
means by which truth is uncovered, but to ensure that a miscarriage of justice does not occur.”).


7. Strickler v. Greene, 527 U.S. 263, 281 (1999).
8. Kyles v. Whitley, 514 U.S. 419, 439 (1995) (quoting Berger v. United States, 295 U.S. 78,


88 (1935)).
9. United States v. Agurs, 427 U.S. 97, 112 (1976).
10. Bagley, 473 U.S. at 682.
11. Kyles, 514 U.S. at 434.
12. Strickler, 527 U.S. at 281–82.
13. Fed. R. Crim. P. 16 advisory committee’s note (italics added).
14. Id.
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• documents and tangible objects within the government’s possession that
“are material to the preparation of the defendant’s defense or are intended
for use by the government as evidence in chief at the trial, or were obtained
from or belong to the defendant”;


• reports of examinations and tests that are material to the preparation of the
defense; and


• written summaries of expert testimony that the government intends to use
during its case in chief at trial.15


Rule 16 also imposes on the government a continuing duty to disclose additional
evidence or material subject to discovery under the rule, if the government dis-
covers such information prior to or during the trial.16 Finally, Rule 16 grants the
court discretion to issue sanctions or other orders “as are just” in the event the
government fails to comply with a discovery request made under the rule.17


3. Federal Rule of Criminal Procedure 11


Federal Rule of Criminal Procedure 11 governs prosecutor and defendant prac-
tices during plea negotiations. The Supreme Court has not said whether disclosure
of exculpatory evidence is required in the context of plea negotiations; however,
in United States v. Ruiz, the Court held that the government is not constitutionally
required to disclose impeachment evidence to a defendant prior to entering a plea
agreement.18 The Court noted that “impeachment information is special in relation
to the fairness of a trial, not in respect to whether a plea is voluntary (‘knowing,’
‘intelligent,’ and ‘sufficiently aware’).”19 The Court stated that “[t]he degree of
help that impeachment information can provide will depend upon the defendant’s
own independent knowledge of the prosecution’s potential case—a matter that the
Constitution does not require prosecutors to disclose.”20 Finally, the Court stated
that “a constitutional obligation to provide impeachment information during plea
bargaining, prior to entry of a guilty plea, could seriously interfere with the Gov-
ernment’s interest in securing those guilty pleas that are factually justified, desired
by defendants, and help to secure the efficient administration of justice.”21


4. American College of Trial Lawyers’ proposal


In October 2003, the American College of Trial Lawyers (ACTL) proposed
amending Federal Rules of Criminal Procedure 11 and 16 in order to “codify the
rule of law first propounded in Brady v. Maryland, clarify both the nature and


                                                  
15. Fed. R. Crim. P. 16(a)(1)(A)–(E).
16. Fed. R. Crim. P. 16(c).
17. Fed. R. Crim. P. 16(d)(2).
18. 536 U.S. 622, 633 (2002).
19. Id. at 629 (quoting Brady v. United States, 397 U.S. 742, 748 (1970)).
20. Id. at 630.
21. Id. at 631.
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scope of favorable information, require the attorney for the government to exer-
cise due diligence in locating information and establish deadlines by which the
United States must disclose favorable information.”22


5. Department of Justice’s response to the ACTL’s proposal


The Department of Justice (DOJ) opposes the ACTL’s proposal to amend Federal
Rules of Criminal Procedure 11 and 16. DOJ contends that the government’s
Brady obligations are “clearly defined by existing law that is the product of more
than four decades of experience with the Brady rule,” and therefore no codifica-
tion of the Brady rule is warranted.23


B. Summary of Findings


1. Relevant authorities identified in the U.S. district courts


• Thirty of the ninety-four districts reported having a relevant local rule, or-
der, or procedure governing disclosure of Brady material. References to
Brady material are usually in the courts’ local rules but are sometimes in
standard or standing orders and joint discovery statements.


• Eighteen of the thirty districts that explicitly reference Brady material use
the term “favorable to the defendant” in describing evidence subject to the
disclosure obligation. Nine other districts refer to Brady material as evi-
dence that is exculpatory in nature. One additional district uses neither
term, and two other additional districts use both terms in defining Brady
material.


• Twenty-one of the thirty districts mandate automatic disclosure; five dictate
that the government provide such material only upon request of the defen-
dant. One district requires parties to address Brady material in a pretrial
conference statement, and three are silent on disclosure.


• The thirty districts that reference Brady material vary significantly in their
timetables for disclosure of the material. The most common time frame is
“within 14 days of the arraignment,” followed by “within five days of the
arraignment.” Some districts have no specified time requirements for dis-
closure, using terms such as “as soon as reasonably possible” or “before the
trial.”


• In twenty-two of the thirty districts with Brady-related provisions, the dis-
closure obligation is a continuing one, such that if additional evidence is
discovered during the trial or after initial disclosure, the defendant must be
notified and provided with the new evidence.


                                                  
22. Memorandum from American College of Trial Lawyers to the Judicial Conference Advi-


sory Committee on Federal Rules of Criminal Procedure (October 2003), at 2.
23. Memorandum from U.S. Department of Justice (Criminal Division) to Hon. Susan C.


Bucklew, Chair, Judicial Conference Subcommittee on Rules 11 and 16 (April 26, 2004), at 2.
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• Of the thirty districts with policies governing Brady material, five have
specific due diligence requirements for prosecutors. One district has a cer-
tificate of compliance requirement only. The remaining twenty-four dis-
tricts do not appear to have due diligence requirements.


• None of the districts specify sanctions for nondisclosure by prosecutors,
leaving any sanction determination to the discretion of the court.


• Three of the thirty districts that reference Brady have declination proce-
dures for disclosure of specific types of information.


2. Relevant authorities identified in the state courts


• All fifty states and the District of Columbia have a rule or other type of
authority, including statutes, concerning the prosecutor’s obligation to dis-
close information favorable to the defendant.


• Many of the states have enacted rules similar to Federal Rule of Criminal
Procedure 16; however, some of these rules and statutes vary in their de-
tails. Some states go beyond the scope of Rule 16 and the Brady constitu-
tional obligations by explicitly setting time limits on disclosure; other states
have adopted Rule 16 almost verbatim, using language like “evidence mate-
rial to the preparation of the defense” and “evidence favorable to the defen-
dant.”


• Most states’ rules impose a continuing disclosure obligation, such that if
additional evidence is discovered during the trial or after initial disclosure,
the defendant must be promptly notified and shown such new evidence.


• A few states have a specific due diligence obligation that requires prosecu-
tors to submit a “certificate of compliance” indicating that they have exer-
cised due diligence in locating favorable evidence and that, to the best of
their knowledge and belief, all such information has been disclosed to the
defense.


• All of the states authorize sanctions for prosecutors’ failure to comply with
discovery obligations and other state-court-mandated disclosure require-
ments. A few states permit a trial court to dismiss charges entirely as a
sanction for prosecutorial misconduct, while other states have held dis-
missal to be too severe a sanction.
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II. U.S. District Court Policies for the
Treatment of Brady Material


In this section, we describe federal local court rules, orders, and procedures in the
thirty responding districts that codify the Brady rule, define Brady material and/or
set the timing and conditions for disclosure of Brady material. In addition, we dis-
cuss due diligence obligations of the government and specific sanctions for the
government’s failure to comply with disclosure procedures.


A. Research Methods


Because of the short time we had to complete our research, we were unable to
survey each district court about compliance with its Brady practices, that is, the
degree to which the court’s rules and other policies describe what actually occurs
in the district. To obtain a comprehensive picture of such practices, we would
need to survey U.S. attorneys, federal public defenders, and selected retained or
appointed defense counsel in each of the ninety-four districts. Such a survey
would be considerably more time-consuming than the research conducted for this
report.


We searched the Westlaw RULES-ALL and ORDERS-ALL databases using
the following search terms:


• “Brady v. Maryland” & ci(usdct!);
• “exculpatory” & ci(usdct!);
• “exculpatory evidence” & ci(usdct!); and
• “evidence favorable to the defendant” & ci(usdct!).


In addition, we reviewed paper copies of each district court’s local rules. For
twenty-two districts, these database and paper-copy searches yielded specific lo-
cal rules and orders that relate to the Brady decision or that set forth guidance to
the government regarding disclosure of Brady material. For the seventy-two (94
minus 22) districts for which our searches did not yield a relevant local rule or
order, we contacted the clerks of court to request their assistance in locating any
local rules, orders, or procedures relating to the application of the Brady decision.
Through this effort, we identified eight additional districts (for a total of thirty)
that clearly refer to Brady material in their local rules, orders, or procedures.


We also received responses from another eight districts that do not clearly re-
fer to Brady material, but that provided summary information about their disclo-
sure policies.24 Some districts responded with statements such as “We have not
promulgated any local rule and/or general order referencing Brady material.”
Others stated, “We have not adopted any formal standards or rules that provide
guidance to prosecutors on discharging Brady obligations.” And a few districts
                                                  


24. These districts were M.D. La., N.D. Miss., E.D. Mo., W.D.N.Y., N.D. Ohio, M.D. Pa.,
D.S.C., and D.V.I.
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reported, “We follow Federal Rule of Criminal Procedure 16.” In most instances,
these districts did not provide any other information regarding how Brady mate-
rial disclosures operated in their districts.


The thirty districts that have local rules, orders, and procedures specifically
addressing Brady material served as the basis for the federal courts section of our
analysis. We reviewed and analyzed each of the thirty districts’ rules, orders, and
published procedures to determine


• the types of information defined as Brady material;
• whether the material is disclosed automatically or only upon request;
• the timing of disclosure;
• whether the parties had a continuing duty to disclose;
• whether the parties had a due diligence requirement; and
• whether there are specific provisions authorizing sanctions for failure to


disclose Brady material.


We also noted whether the districts had declination procedures.


B. Governing Rules, Orders, and Procedures


We found references to Brady material in various documents, including local
rules, orders (including standing orders and standard discovery, arraignment,
scheduling, and pretrial orders), and supplementary materials such as joint state-
ments of discovery and checklists (including disclosure agreement checklists).


Provisions for obligations to disclose Brady material are contained in the
documents listed in Table 1.25 We were unable to find information on each of the
variables discussed here for all districts. Consequently, this is not a comprehen-
sive description of each of the thirty districts’ procedures.


C. Definition of Brady Material


Most disclosure rules, orders, and procedures in the thirty districts that address the
Brady decision define Brady material in one of two ways: as evidence favorable
to the defendant (18 districts),26 or as exculpatory evidence (9 districts).27 One


                                                  
25. Two of the thirty districts (W.D. Okla., D. Vt.) address Brady-material disclosure in more


than one document.
26. M.D. Ala. Standing Order on Criminal Discovery § (1)(B); S.D. Ala. L.R. 16.13(b)(1));


N.D. Cal. Crim. L.R. 17.1-1(b)(3); D. Conn. L. Crim. R. App. Standing Order on Discovery
§ (A)(11); N.D. Fla. L.R. 26.3(D)(1); S.D. Fla. L.R. Gen. Rule 88.10; M.D. Ga. Standard Pretrial
Order; S.D. Ga. L. Crim. R. 16.1(f); D. Idaho Crim. Proc. Order §§ I(5) & (I)5(a); W.D. Mo.
Scheduling and Trial Order § VI.A.; D. Nev. Joint Discovery Statement § II; W.D. Okla. App. 5,
§ 5; W.D. Pa. L. Crim. R. 16.1(F); E.D. Tenn. Discovery and Scheduling Order (sample); M.D.
Tenn. L.R. 10(a)(2)(d); D. Vt. L. Crim. R. 16.1(a)(2); W.D. Wash. Crim. R. 16(a)(1)(K); and S.D.
W. Va. Arraignment Order and Standard Discovery Requests § (3)(1)(H)).


27. S.D. Ind. Notification of Assigned Judge, Automatic Not Guilty Plea, Trial Date, Discov-
ery Order, and Other Matters § VII(a)(1)(h); D. Mass. Crim. R. 116.02(A); D.N.H. L. Crim. R.
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district (Western District of Kentucky) refers to the material by case name
(“Brady material”) but does not define it further—for example, the terms “evi-
dence favorable to the defendant” or “exculpatory evidence” do not appear in the
order.28 Finally, two districts (Northern District of Georgia29 and Northern District
of New York30) use both terms, “evidence favorable to the defendant” and “excul-
patory evidence,” to define Brady material.


Table 1. District Court Documents That Reference Brady Material


Documents
Number of
Districts Districts


Local rules 16 S.D. Ala., N.D. Cal.,
N.D. Fla., S.D. Fla.,
S.D. Ga., D. Mass.,
D.N.H., D.N.M.,
N.D.N.Y., E.D.N.C.,
W.D. Okla., W.D. Pa.,
D.R.I., M.D. Tenn.,
W.D. Wash., E.D. Wis.


Standard orders 3 M.D. Ga., S.D. Ind.,
D. Vt.


Standing orders 2 M.D. Ala., D. Conn.


Procedural orders 1 D. Idaho


Arraignment orders & standard
discovery requests


1 S.D. W.Va.


Arraignment orders & reciprocal
orders of discovery


1 W.D. Ky.


Joint discovery statements 2 D. Nev., W.D. Okla.


Discovery & scheduling orders 1 E.D. Tenn.


Scheduling orders 1 W.D. Mo.


Magistrate judges’ pretrial orders 1 N.D. Ga.


Criminal pretrial orders 1 D. Vt.


Criminal progression orders 1 D. Neb.


Model checklists 1 W.D. Tex.


                                                                                                                                          
16.1(c); D.N.M. L.R.-Crim. R. 16.1; E.D.N.C. L. Crim. R. 16.1(b)(6); D.R.I. R. 12(e); W.D. Tex.
Crim. R. 16 (Model Checklist); N.D. W. Va. L.R. Crim. P. 16.05; and E.D. Wis. Crim. L.R.
16.1(b) & (c).


28. W.D. Ky. Arraignment Order & Reciprocal Order of Discovery § (4)(V).
29. N.D. Ga. Magistrate Judge’s Pretrial Order § IV(B).
30. N.D.N.Y. L.R. Crim. P. 14.1(b)(2) (“favorable to the defendant”), and N.D.N.Y. L.R.


Crim. P. 17.1.1(c) (“exculpatory and other evidence”).
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1. Evidence favorable to the defendant


The most common definition of “evidence favorable to the defendant,” found in
ten of the eighteen districts that use the term, defines Brady material as any mate-
rial or information that may be favorable to the defendant on the issues of guilt or
punishment and that is within the scope (or meaning) of Brady. 31 Three of the ten
districts add the qualifier “without regard to materiality.” 32


2. Exculpatory evidence or material


Nine districts refer to Brady material as exculpatory in nature.33 Seven of these
use the terms “exculpatory evidence” or “exculpatory material.”34 An eighth dis-
trict, Rhode Island, refers to “material or information, which tends to negate the
guilt of the accused or to reduce his punishment for the offense charged.”35 Fi-
nally, the ninth district, New Mexico, specifically provides for an assessment of
the material where there is disagreement among the parties: “if a question exists
of the exculpatory nature of material sought under Brady, it will be made avail-
able for in camera inspection at the earliest possible time.”36


Of these nine districts, Massachusetts has the most detailed and expansive rule
dealing with Brady material and exculpatory evidence. It defines exculpatory evi-
dence as follows:


• Information that would tend directly to negate the defendant’s guilt concerning
any count in the indictment or information.


• Information that would cast doubt on the admissibility of evidence that the gov-
ernment anticipates offering in its case-in-chief and that could be subject to a mo-
tion to suppress or exclude, which would, if allowed, be appealable under 18
U.S.C. § 3731.


                                                  
31. M.D. Ala. Standing Order on Criminal Discovery § (1)(B); S.D. Ala. L.R. 16.13(b)(1)); D.


Conn. L. Crim. R. App. Standing Order on Discovery § (A)(11); N.D. Fla. L.R. 26.3(D)(1); S.D.
Fla. L.R. Gen. Rule 88.10; W.D. Mo. Scheduling and Trial Order § VI.A.; E.D. Tenn. Discovery
and Scheduling Order (sample); M.D. Tenn. Rule 10(a)(2)(d); D. Vt. L. Crim. R. 16.1(a)(2); and
W.D. Wash. Crim. R. 16(a)(1)(K).


32. M.D. Ala. Standing Order on Criminal Discovery § (1)(B); S.D. Ala. L.R. 16.13(b)(1));
and N.D. Fla. L.R. 26.3(D)(1).


33. S.D. Ind. Notification of Assigned Judge, Automatic Not Guilty Plea, Trial Date, Discov-
ery Order, and Other Matters § VII(a)(1)(h); D. Mass. Crim. R. 116.02(A); D.N.H. L. Crim. R.
16.1(c); D.N.M. L.R.-Crim. R. 16.1; E.D.N.C. L. Crim. R. 16.1(b)(6); D.R.I. R. 12(e); W.D. Tex.
Crim. R. 16 (Model Checklist); N.D. W. Va. L.R. Crim. P. 16.05; and E.D. Wis. Crim. L.R.
16.1(b) & (c).


34. S.D. Ind. Notification of Assigned Judge, Automatic Not Guilty Plea, Trial Date, Discov-
ery Order, and Other Matters § VII(a)(1)(h); D. Mass. Crim. R. 116.02(A); D.N.H. L. Crim. R.
16.1(c); E.D.N.C. L. Crim. R. 16.1(b)(6); W.D. Tex. Crim. R. 16 (Model Checklist); N.D. W. Va.
L.R. Crim. P. 16.05; and E.D. Wis. Crim. L.R. 16.1(b) & (c).


35. D.R.I. R. 12(e).
36. D.N.M. Crim. R. 16.1.
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• A statement whether any promise, reward, or inducement has been given to any
witness whom the government anticipates calling in its case-in-chief, identifying
by name each such witness and each promise, reward, or inducement, and a copy
of any promise, reward, or inducement reduced to writing.


• A copy of any criminal record of any witness identified by name whom the gov-
ernment anticipates calling in its case-in-chief.


• A written description of any criminal cases pending against any witness identified
by name whom the government anticipates calling in its case-in-chief.


• A written description of the failure of any percipient witness identified by name to
make a positive identification of a defendant, if any identification procedure has
been held with such a witness with respect to the crime at issue.


• Any information that tends to cast doubt on the credibility or accuracy of any wit-
ness whom or evidence that the government anticipates calling or offering in its
case-in-chief.


• Any inconsistent statement, or a description of such a statement, made orally or in
writing by any witness whom the government anticipates calling in its case-in-
chief, regarding the alleged criminal conduct of the defendant.


• Any statement, or a description of such a statement, made orally or in writing by
any person, that is inconsistent with any statement made orally or in writing by
any witness the government anticipates calling in its case-in-chief, regarding the
alleged criminal conduct of the defendant.


• Information reflecting bias or prejudice against the defendant by any witness
whom the government anticipates calling in its case-in-chief.


• A written description of any prosecutable federal offense known by the govern-
ment to have been committed by any witness whom the government anticipates
calling in its case-in-chief.


• A written description of any conduct that may be admissible under Fed. R. Evid.
608(b) known by the government to have been committed by a witness whom the
government anticipates calling in its case-in-chief.


• Information known to the government of any mental or physical impairment of
any witness whom the government anticipates calling in its case-in-chief, that
may cast doubt on the ability of that witness to testify accurately or truthfully at
trial as to any relevant event.


• Exculpatory information regarding any witness or evidence that the government
intends to offer in rebuttal.


• A written summary of any information in the government’s possession that tends
to diminish the degree of the defendant’s culpability or the defendant’s Offense
Level under the United States Sentencing Guidelines.37


                                                  
37. D. Mass. L.R. 116.2(B).
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D. Disclosure Requirements


Twenty-one districts mandate automatic disclosure of Brady material.38 One, the
Middle District of Georgia, has a caveat—the government need not furnish the
defendant with Brady information that the defendant has obtained, or with reason-
able diligence, could obtain himself or herself.39 New Mexico mandates “discus-
sion” of disclosure, and says that in camera inspection may be needed.40


Five districts dictate that the government provide Brady material only upon
request of the defendant.41 The Northern District of California adds qualifying
language that requires that the parties address the issue “if pertinent to the case,”
and in their pretrial conference statement “if a conference is held.”42 Three dis-
tricts43 do not mention this issue in their local rules or orders.


Only one district specifically addresses the disposition of the information or
evidence once the case has been resolved. The Middle District of Tennessee re-
quires that the information or evidence be returned to the “government or de-
stroyed following the completion of the trial, sentencing of the defendant, or
completion of the direct appellate process, whichever occurs last.”44 A party who
destroys materials must certify the destruction by letter to the government.


                                                  
38. M.D. Ala. Standing Order on Criminal Discovery § (1)(B); S.D. Ala. L.R. 16.13(b)(1); D.


Conn. L. Crim. R. App. Standing Order on Discovery § (A)(11); N.D. Fla. L.R. 26.3(D)(1); S.D.
Fla. L.R. Gen. Rule 88.10; M.D. Ga. Standard Pretrial Order; S.D. Ind. Notification of Assigned
Judge, Automatic Not Guilty Pleas, Trial Date, Discovery Order and Other Matters § VII(a)(1)(H);
D. Mass. Crim. R. 116.2(B); W.D. Mo. Scheduling and Trial Order § VI(A); D. Nev. Joint Dis-
covery Statement § II; D.N.M. L.R.-Crim. R. 16.1; D.N.H. L. Crim. R. 16.1(c); N.D.N.Y. L.R.
Crim. P. 14.1(b); W.D. Okla. L. Crim. R. 16.1(b) & App. V. Joint Statement of Discovery Confer-
ence § 5; W.D. Pa. L. Crim. R. 16.1(F); D.R.I. Rule 12(e)(A)(5); E.D. Tenn. Discovery & Sched-
uling Order; M.D. Tenn. L.R. 10(a)(2)(d); D. Vt. L. Crim. R. 16.1(a)(2); N.D. W. Va. L.R. Crim.
P. 16.05; and E.D. Wis. Crim. L.R. 16.1(b).


39. M.D. Ga. Standard Pretrial Order, citing United States v. Slocum, 708 F.2d 587, 599 (11th
Cir. 1983).


40. D.N.M. L.R.-Crim. R. 16.1.
41. N.D. Ga. Standard Magistrate Judge’s Pretrial Order; S.D. Ga. L. Crim. R. 16.1(f);


E.D.N.C. L. Crim. R. 16.1(b)(6); W.D. Wash. Crim. R. 16(a)(1)(K); and S.D. W. Va. Arraignment
Order and Standard Discovery Request § III(1)(H).


42. N.D. Cal. Crim. L.R. 17.1-1(b).
43. D. Idaho, W.D. Ky., and W.D. Tex.
44. M.D. Tenn. R. 12(k).
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1. Time requirements for disclosure45


The thirty districts vary significantly in their disclosure timetables. Some districts
specify a time by which the prosecution must disclose Brady material, while other
districts rely upon nonspecific terms such as “timely disclosure” or “as soon as
practicable.”


a. Specific time requirement


Twenty-five districts have mandated time limits (or specific events, such as hear-
ings or pretrial conferences) for prosecutorial disclosure of Brady material (see
Table 2).


Table 2. Districts with Time Requirements for Prosecutorial
Disclosure of Brady Material


Time Requirement Districts
At arraignment M.D. Ala.,46 S.D. Ala.
Within 5 days of arraignment N.D. Fla., S.D. Ga., W.D. Pa.,


E.D. Wis.


Within 7 days of arraignment D. Idaho, N.D. W. Va.
Within 10 days of arraignment D. Conn., D.R.I., S.D. W. Va.
Within 14 days of arraignment S.D. Fla., N.D.N.Y.,


M.D. Tenn., W.D. Tenn.,
W.D. Tex., D. Vt., W.D. Wash.


Within 28 days of arraignment D. Mass.
At the discovery conference W.D. Okla.


Within 10 days of the scheduling order W.D. Mo.
Prior to the pretrial conference N.D. Ga.
At the pretrial conference (PTC)
(or address in the PTC statement or
order)


N.D. Cal., E.D.N.C.


At least 20 days before trial D.N.H.


                                                  
45. It is well settled that the district court may order when Brady material is to be disclosed,


United States v. Starusko, 729 F.2d 256 (3d Cir. 1984). Some decisions have held that the Jencks
Act controls and that Brady material relating to a certain witness need not be disclosed until that
witness has testified on direct examination at trial, United States v. Bencs, 28 F.3d 555 (6th Cir.
1994); United States v. Jones, 612 F.2d 453 (9th Cir. 1979); United States v. Scott, 524 F.2d 465
(5th Cir. 1975). Others have held that Brady material might be disclosed prior to trial, in order to
afford the defendant the opportunity to make effective use of it during trial, United States v. Perez,
870 F.2d 1222 (7th Cir. 1989); United States v. Campagnuolo, 592 F.2d 852 (5th Cir. 1979);
United States v. Pollack, 534 F.2d 964 (D.C. Cir. 1976).


46. “or on a date otherwise set by the Court for good cause shown.” M.D. Ala. Standing Order
on Criminal Discovery § 1.
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b. No specific time requirement


Four districts have nonspecific time requirements for disclosure, set out in local
rules or in various court orders, or determined by case law.47 The terms used for
these time requirements include the following descriptions:


• “as soon as reasonably possible”;48


• “before the trial”;49


• “after defense counsel has entered an appearance”;50 and
• “[t]iming of disclosure should be described in the District’s standard Ar-


raignment Order/Reciprocal Order of Discovery.”51


Time requirements for disclosure for one district were not given.52


2. Duration of disclosure requirements


Twenty-two of the thirty districts make the prosecutor’s disclosure obligation a
continuing one, such that if additional evidence is discovered during the trial or
after initial disclosure, the defendant must be notified and shown the new evi-
dence.53 A few districts use adjectives or modifiers to more clearly define how
soon after discovery of new material the government must disclose it.54 One dis-


                                                  
47. In the Eastern District of Tennessee, timing of disclosure is governed by U.S. v. Presser,


844 F.2d 1275 (6th Cir. 1988), which addressed material that was arguably exempt from pretrial
disclosure by the Jencks Act, yet also arguably exculpatory under the Brady rule. There, the mate-
rial needed only to be disclosed to defendants “in time for use at trial.”


48. M.D. Ga. Standard Pretrial Order.
49. D. Nev. Joint Discovery Statement § II.
50. S.D. Ind. Notification of Assigned Judge, Automatic Not Guilty Plea, Trial Date, Discov-


ery Order and Other Matters § VII(a)(1)(H).
51. W.D. Ky. Arraignment Order and Reciprocal Order of Discovery § V (emphasis added).
52. D.N.M.
53. M.D. Ala. Standing Order on Criminal Discovery; S.D. Ala. L.R. 16.13(c); D. Conn. L.


Crim. R. App. Standing Order on Discovery § D; N.D. Fla. Crim. L.R. 26.3(G); S.D. Fla. L.R.
Gen. R. 88.10; S.D. Ga. L. Crim. R. 16.1; D. Idaho Procedural Order § I(5); S.D. Ind. Notification
of Assigned Judge, Automatic Not Guilty Plea, Trial Date, Discovery Order and Other Matters
§ VII(c); W.D. Mo. Scheduling and Trial Order § II; D.N.H. L. Crim. R. 16.2; D.N.M. L.R.-Crim.
R. 16.1; N.D.N.Y. L.R. Crim. P. 14.1(f); E.D.N.C. L. Crim. R. 16.1(e); W.D. Okla. App. 5; E.D.
Tenn. Discovery and Scheduling Order; M.D. Tenn. R. 10(a)(2); W.D. Tex. C.R. 16(b)(4); D. Vt.
L. Crim. R. 16.1(e); W.D. Wash. Crim. R. 16(d); N.D. W. Va. L.R. Crim. P. 16.05; S.D. W. Va.
Arraignment Order and Standard Discovery Request § III(4); and E.D. Wis. Crim. L.R. 16(b).


54. E.g., “immediately” (D. Conn. L. Crim. R. App. Standing Order on Discovery § D; S.D.
Fla. L.R. Gen. R. 88.10; N.D.N.Y. L.R. Crim. P. 14.1(f); M.D. Tenn. R. 10(a)(2); and N.D. W.
Va. L.R. Crim. P. 16.05); “as soon as it is received” (S.D. W. Va. Arraignment Order and Stan-
dard Discovery Request § III(4)); “promptly” (S.D. Ind. Notification of Assigned Judge, Auto-
matic Not Guilty Plea, Trial Date, Discovery Order and Other Matters § VII(c); W.D. Tex. C.R.
16(b)(4)); “expeditiously” (M.D. Ala. Standing Order on Criminal Discovery; S.D. Ala. L.R.
16.13(c); N.D.N.Y. L.R. Crim. P. 14.1(f)); and “by the speediest means available” (N.D. Fla.
Crim. L.R. 26.3(G)).
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trict’s local rule explicitly states that motions to enforce the continuing duty
“should not be necessary.”55


E. Due Diligence Requirements


Five districts have specific “due diligence” requirements for prosecutors.56 Two of
these five districts57 plus one additional district58 require the government to sign
and file a “certificate of compliance” (with Brady obligations) with discovery. In
one of the five districts, failure to file the certificate of compliance along with a
discovery or inspection motion “may result in summary denial of the motion or
other sanctions within the discretion of the court.”59


While other districts do not use the term “due diligence” in their local rules,
orders, or procedures, some make it clear that the government has the responsibil-
ity to identify and produce discoverable evidence and information. For example,
the Western District of Missouri’s rule regarding the government’s responsibility
for reviewing the case file for Brady (and Giglio) material says:


The government is advised that if any portion of the government’s investigative file
or that of any investigating agency is not made available to the defense for inspec-
tion, the Court will expect that trial counsel for the government or an attorney under
trial counsel’s immediate supervision who is familiar with the Brady/Giglio doctrine
will have reviewed the applicable files for the purpose of ascertaining whether evi-
dence favorable to the defense is contained in the file.60


In addition, the Middle and Southern Districts of Alabama include a restriction on
the delegation of the responsibility:


The identification and production of all discoverable information and evidence is the
personal responsibility of the Assistant U.S. Attorney assigned to the action and may
not be delegated without the express permission of the Court.61


F. Sanctions for Noncompliance with Brady Obligations


None of the thirty districts specify remedies for prosecutorial nondisclosure. All
leave the determination of any sanctions to the discretion of the court.


One district, however, provides some guidance for judges dealing with the
failure of the government to comply with Brady/Giglio obligations. The Uniform
Procedural Order in the District of Idaho says:


                                                  
55. D.N.M. Crim. R. 16.1.
56. D. Conn. L. Crim. R. App. Standing Order on Discovery § A; W.D. Mo. Scheduling and


Trial Order § II; D. Nev. Joint Discovery Statement § II; D.N.H. L. Crim. R. 16.2; and W.D.
Wash. Crim. R. 16(a).


57. W.D. Mo. and W.D. Wash.
58. D.N.M. See D.N.M. L.R.-Crim. R. 16.1. This rule does not use the term “due diligence.”
59. W.D. Wash. Crim. R. 16(i).
60. W.D. Mo. Scheduling and Trial Order Note following §§ VI(A) & (B).
61. M.D. Ala. Standing Order on Criminal Discovery; S.D. Ala. L.R. 16.13(b)(2)(C).
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If the government has information in its possession at the time of the arraignment,
but elects not to disclose this information until a later time in the proceedings, the
court can consider this as one factor in determining whether the defendant can make
effective use of the information at trial.62


Most courts allow sanctions (generally based on Rule 16’s authority) for both
parties for general discovery abuses. These sanctions include exclusion of evi-
dence at trial, a finding of contempt, granting of a continuance, and even dis-
missal of the indictment with prejudice. For example, the Northern District of
Georgia’s standard Magistrate Judge’s Pretrial Order says:


Where reciprocal discovery is requested by the government, the attorney for the de-
fendant shall personally advise the defendant of the request, the defendant’s obliga-
tions thereto, and the possibility of sanctions, including exclusion of any such evi-
dence from trial, for failure to comply with the Rule. See Fed. R. Crim. P. 16(b) and
(d) (as amended December 1, 2002); L.Cr.R. 16.1 (N.D. Ga.).63


The Southern District of Florida’s Discovery Practices Handbook states that “[i]f
a Court order is obtained compelling discovery, unexcused failure to provide a
timely response is treated by the Court with the gravity it deserves; willful viola-
tion of a Court order is always serious and is treated as contempt.”64 The Northern
District of West Virginia’s local rule is even more sweeping:


If at any time during the course of the proceedings it is brought to the attention of the
Court that a party has failed to comply with L.R. Crim. P. 16 [the general discovery
rule], the Court may order such party to permit the discovery or inspection, grant a
continuance or prohibit the party from introducing evidence not disclosed, or the
Court may enter such order as it deems just under the circumstances up to and in-
cluding the dismissal of the indictment with prejudice.65


G. Declination Procedures


Three of the thirty districts specifically refer to declination procedures in their lo-
cal rules or orders.66 For example, the Southern District of Georgia’s local rule
says:


In the event the U.S. Attorney declines to furnish any such information described in
this rule, he shall file such declination in writing specifying the types of disclosure


                                                  
62. D. Idaho Uniform Procedural Order § I(5).
63. N.D. Ga. standard Magistrate Judge’s Pretrial Order.
64. S.D. Fla. L.R. App. A. Discovery Practices Handbook § I.D(4) Sanctions. Note that the


practices set forth in the handbook do not have the force of law, but are for the guidance of practi-
tioners. The Discovery Practices Handbook was prepared by the Federal Courts Committee of the
Dade County Bar Association and adopted as a published appendix to the Local General Rules.


65. N.D. W. Va. L.R. Crim. P. 16.11.
66. S.D. Ga. L. Crim. R. 16.1(g); D. Mass. L.R. 116.6(A); and W.D. Wash. Crim. R. 16(e).
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that are declined and the ground therefor. If defendant’s attorney objects to such re-
fusal, he shall move the Court for a hearing therein.67


The District of Massachusetts has an even more detailed rule governing the
declination of disclosure and protective orders, providing for challenges, sealed
filings, and ex parte motions:


(A) Declination. If in the judgment of a party it would be detrimental to the interests
of justice to make any of the disclosures required by these Local Rules, such disclo-
sures may be declined, before or at the time that disclosure is due, and the opposing
party advised in writing, with a copy filed in the Clerk’s Office, of the specific mat-
ters on which disclosure is declined and the reasons for declining. If the opposing
party seeks to challenge the declination, that party shall file a motion to compel that
states the reasons why disclosure is sought. Upon the filing of such motion, except to
the extent otherwise provided by law, the burden shall be on the party declining dis-
closure to demonstrate, by affidavit and supporting memorandum citing legal
authority, why such disclosure should not be made. The declining party may file its
submissions in support of declination under seal pursuant to L.R. 7.2 for the Court’s
in camera consideration. Unless otherwise ordered by the Court, a redacted version
of each such submission shall be served on the moving party, which may reply.


(B) Ex Parte Motions for Protective Orders. This Local Rule does not preclude any
party from moving under L.R. 7.2 and ex parte (i.e., without serving the opposing
party) for leave to file an ex parte motion for a protective order with respect to any
discovery matter. Nor does this Local Rule limit the Court’s power to accept or reject
an ex parte motion or to decide such a motion in any manner it deems appropriate.68


Other districts have procedures for motions to deny, modify, restrict, or defer
discovery or inspection.69 The moving party has the burden to show cause why
discovery should be limited.


                                                  
67. S.D. Ga. L. Crim. R. 16.1(g). See also S.D. Ind. Notification of Assigned Judge, Auto-


matic Not Guilty Plea, Trial Date, Discovery Order and Other Matters (standard order in criminal
cases) § VII(d).


68. D. Mass. Crim. R. 116.6. The Western District of Washington has a similar but less de-
tailed and expansive rule. W.D. Wash. Crim. R. 16(e).


69. See, e.g., D. Conn. Standing Order on Discovery § F. The Middle District of Tennessee’s
standing order language is similar to Connecticut’s; however, the Middle District of Tennessee’s
includes the following cautionary message: “It is expected by the Court, however, that counsel for
both sides shall make every good faith effort to comply with the letter and spirit of this Rule.”
M.D. Tenn. R. 10(a)(2)(n).
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III. State Court Policies for the Treatment of Brady Material


This section describes state court statutes, rules, orders, and procedures that cod-
ify the Brady rule or incorporate specific aspects of it, define Brady material
and/or set the timing and conditions for its disclosure, impose any due diligence
obligations on the government, and specify sanctions for the government’s failure
to comply with such disclosure procedures.


A. Research Methods


We identified within all fifty states and the District of Columbia the relevant
statewide legal authority governing prosecutorial disclosure of information favor-
able to the defendant. We searched relevant databases in Westlaw and LEXIS,
including state statutes, criminal procedure rules, state court rules governing
criminal discovery, state constitutions, state court opinions, and state rules on pro-
fessional conduct. For most states, we were able to locate a relevant state rule,
order, or other legal authority when we used the following search terms in various
combinations:


• “exculpatory evidence”;
• “favorable evidence”;
• “Brady material”;
• “prosecution disclosure”; and
• “suppression of evidence.”


If we were unable to locate a rule for a state, we reviewed state court opinions
to determine if case law addressed or clarified the legal obligation regarding
prosecutorial disclosure of information favorable to the defendant.


Our analyses and conclusions are based on our interpretation of the relevant
authorities that we identified. We looked for relevant legal authority that con-
tained clear and unequivocal language regarding the duty of the prosecutor to dis-
close information to the defense. Where we could not identify authority with clear
language regarding the prosecution’s disclosure obligation, we erred on the side
of caution and noted the absence of a clear authority regarding the duty to dis-
close.


B. Governing Rules, Orders, and Procedures


All fifty states and the District of Columbia address the prosecutor’s obligation to
disclose information favorable to the defendant. Table 3 shows the sources of the
relevant authority.
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Table 3. Sources of Authority for Prosecutor’s Obligation to Disclose
Evidence Favorable to the Defendant


Authorities70
Number
of States States


Rules of Criminal Procedure or
general court rules


35 Ala., Alaska, Ariz., Ark.,
Colo., Del., D.C., Fla., Idaho,
Ill., Ind., Iowa, Ky., Me.,
Md., Mass., Mich., Minn.,
Miss., Mo., N.H., N.J., N.M.,
N.D., Ohio, Pa., R.I., S.C.,
Tenn., Utah, Vt., Va., Wash.,
W. Va., Wyo.


General statutes 14 Conn., Ga., Kan., La., Mont.,
Neb., Nev., N.Y., N.C.,
Okla., Or., S.D., Tex., Wis.


Penal code 2 Cal., Haw.


Some state supreme courts have found prosecutors’ suppression of exculpa-
tory evidence to violate the due process clauses of their constitutions. For exam-
ple, in State v. Hatfield, the West Virginia Supreme Court held that “[a] prosecu-
tion that withholds evidence which if made available would tend to exculpate an
accused by creating a reasonable doubt as to his guilt violates due process of law
under Article III, Section 14 of the West Virginia Constitution.”71 Another state,
Nevada, explicitly notes in its criminal discovery procedure statute that “[t]he
provisions of this section are not intended to affect any obligation placed upon the
prosecuting attorney by the constitution of this state . . . to disclose exculpatory
evidence to the defendant.”72


C. Definition of Brady Material


In thirty-three of the fifty-one jurisdictions, we found rules or procedures that
codify the Brady rule. There are differences in the Brady-related definitions of
materials covered.


1. Evidence favorable to the defendant


Although there is some variation in the specific language used to define Brady
material,73 twenty-three states74 have adopted language generally resembling the
                                                  


70. We identified several states that address the favorable evidence disclosure obligation in
more than one source, e.g., in a statute as well as in a rule. We charted only the highest authority.


71. 286 S.E.2d 402, 411 (W. Va. 1982).
72. Nev. Rev. Stat. § 174.235(3) (2004).
73. See, e.g., Me. R. Crim. P. 16(a)(1)(C) (“any matter or information known to the attorney


for the state which may not be known to the defendant and which tends to create a reasonable
doubt of the defendant’s guilt as to the offense charged.”).
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following: “any material or information which tends to negate the guilt of the ac-
cused as to the offense charged or would tend to reduce the accused’s punishment
therefor.”75


2. Exculpatory evidence or material


Ten other states76 expressly list exculpatory material as items of information that
prosecutors are required to disclose. These states describe exculpatory material in
two ways: as “exculpatory evidence”77 or as “exculpatory material.”78


The remaining states do not appear to have any express language regarding
Brady material, but case law in several of those states discusses the Brady obliga-
tion. For example, in Potts v. State, the Georgia Supreme Court held that the
“[d]efendant . . . has the burden of showing that the evidence withheld from him
so impaired his defense that he was denied a fair trial within the meaning of the
Brady Rule.”79 The Supreme Court of Wyoming noted that although “[t]here is no
general constitutional right to discovery in a criminal case. . . . [s]uppression of
evidence favorable to an accused upon request violates due process where the
evidence is material to guilt.”80 Other state courts have similarly invoked the
Brady rule in their decisions.81


No state procedure expressly refers to impeaching evidence as material sub-
ject to disclosure requirements, but three states specify that prosecutors must turn
over any information required to be produced under the Due Process Clause of the
U.S. Constitution.82 Two states require disclosure pursuant to the Brady decision.83


Despite this lack of express language, however, it appears that any state court


                                                                                                                                          
74. Ala., Ariz., Ark., Colo., Fla., Haw., Idaho, Ill., Ky., La., Me., Md., Minn., Mo., Mont.,


N.J., N.M., Ohio, Okla., Pa., Tex., Utah, and Wash.
75. Idaho Crim. R. 16(a).
76. Cal., Conn., Mass., Mich., Miss., Nev., N.H., Tenn., Vt., Wis.
77. See, e.g., Nev. Rev. Stat. § 174.235(3).
78. See, e.g., Cal. Penal Code § 1054.1(e).
79. 243 S.E.2d 510, 517 (Ga. 1978) (citation omitted).
80. Dodge v. State, 562 P.2d 303, 307 (Wyo. 1977) (citations omitted).
81. Bui v. State, 717 So. 2d 6, 27 (Ala. Crim. App. 1997) (“In order to prove a Brady viola-


tion, a defendant must show (1) that the prosecution suppressed evidence, (2) that the evidence
was of a character favorable to his defense, and (3) that the evidence was material.” (citation
omitted)); O’Neil v. State, 691 A.2d 50, 54 (Del. 1997) (“[T]he [prosecution’s] obligation to dis-
close exculpatory information is triggered by the defendant’s request pursuant to Super. Ct. Crim.
Rule 16 and is not limited to trial proceedings.”); Lomax v. Commonwealth, 319 S.E.2d 763, 766
(Va. 1984) (“[T]he Commonwealth has a duty to disclose the [Brady] materials in sufficient time
to afford an accused an opportunity to assess and develop the evidence for trial.”).


82. See, e.g., Nev. Rev. Stat. § 174.235(3); N.M. Dist. Ct. R. Cr. P. 5-501(A)(6); N.Y. Consol.
Law Serv. Crim. P. Law § 240.20(1)(h).


83. See, e.g., N.H. Super. Ct. R. 98(A)(2)(iv); Tenn. Crim. P. R. 16 (Advisory Commission
Comments).
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opinion that cites the Brady rule would include impeachment evidence as material
that state prosecutors are constitutionally obliged to produce for defendants.84


D. Disclosure Requirements


Five states85 use the term “favorable” in describing evidence subject to the state
disclosure obligation. However, these states limit the clause “evidence favorable
to the accused” with a condition that such evidence be “material and relevant to
the issue of guilt or punishment.”86


Although Brady used “favorable” in describing the evidence required for
prosecutorial disclosure,87 Rule 16 does not expressly refer to “favorable evi-
dence.” The rule permits a defendant in federal criminal cases to receive, upon
request, documents and tangible objects within the possession of the government
that “are material to the preparation of the defendant’s defense or are intended
for use by the government as evidence in chief at the trial, or were obtained from
or belong to the defendant.”88 In describing some of the items of evidence subject
to the criminal discovery right, twenty-six states use language identical or sub-
stantially similar to the italicized language above.89


1. Types of information required to be disclosed


All of the states,90 require, at a minimum, disclosure of the types of evidence that
Rule 16 permits to be disclosed before trial:


• written or recorded statements, admissions, or confessions made by the de-
fendant;


• books, papers, documents, or tangible objects obtained from the defendant;


                                                  
84. See United States v. Bagley, 473 U.S. 667, 676 (“Impeachment evidence, as well as ex-


culpatory evidence, falls within the Brady rule.”).
85. La., N.M., Ohio, Okla., Pa.
86. See, e.g., Pa. R. Crim. P. 573 (B)(1)(a) (“The Commonwealth shall . . . permit the defen-


dant’s attorney to inspect and copy or photograph . . . any evidence favorable to the accused that is
material either to guilt or to punishment.”); La. Code Crim. P. Ann. art. 718 (“[O]n motion of the
defendant, the court shall order the district attorney to permit or authorize the defendant to inspect,
copy, examine . . . [evidence] favorable to the defendant and which [is] material and relevant to
the issue of guilt or punishment.”).


87. 373 U.S. at 87 (“[S]uppression by the prosecution of evidence favorable to an accused
upon request violates due process where the evidence is material either to guilt or punishment.”).


88. Fed. R. Crim. P. 16(a)(1)(C) (emphasis added).
89. Ala., Conn., Del., D.C., Haw., Idaho, Ind., Iowa, Kan., Ky., Miss., Mo., Neb., N.D., Ohio,


Pa., S.C., S.D., Tenn., Tex., Utah, Vt., Va., Wash., W. Va., Wyo.
90. Indiana is unique in that it does not contain a separate rule for criminal discovery and re-


lies on civil trial procedural rules to govern criminal trials. See Ind. Crim. R. 21 (“The Indiana
rules of trial and appellate procedure shall apply to all criminal proceedings.”) Therefore, Indiana
does not provide a specific list of evidence subject to criminal discovery. Presumably, however, a
criminal defendant in Indiana state court would be entitled to the basic items of evidence listed
here.
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• reports of experts in connection with results of any physical or mental ex-
aminations made of the defendant, and scientific tests or experiments made;


• records of the defendant’s prior criminal convictions; and
• written lists of the names and addresses of persons having knowledge of


relevant facts who may be called by the state as witnesses at trial.91


Some states, however, go beyond this basic list of information and specify
other material for disclosure:


• any electronic surveillance of any conversations to which the defendant was
a party;92


• whether an investigative subpoena has been executed in the case;93


• whether the case has involved an informant;94


• whether a search warrant has been executed in connection with the case;95


• transcripts of grand jury testimony relating to the case given by the defen-
dant, or by a codefendant to be tried jointly;96


• police, arrest, and crime or offense reports;97


• felony convictions of any material witness whose credibility is likely to be
critical to the outcome of the trial;98


• all promises, rewards, or inducements made to witnesses the state intends to
present at trial;99


• DNA laboratory reports revealing a match to the defendant’s DNA;100


• expert witnesses whom the prosecution will call at the hearing or trial, the
subject of their testimony, and any reports they have submitted to the
prosecution;101


• any information that indicates entrapment of the defendant;102 and
• “any other evidence specifically identified by the defendant, provided the


defendant can additionally establish that its disclosure would be in the in-
terests of justice.”103


                                                  
91. See, e.g., Conn. Gen. Stat. § 54-86(a) (2003); Idaho Crim. Rule 16(a).
92. Mont. Code Ann. § 415-15-322 (2)(a).
93. Mont. Code Ann. § 415-15-322 (2)(b).
94. Mont. Code Ann. § 415-15-322 (2)(c).
95. Ariz. St. RCRP R. 15.1(b)(10).
96. N.Y. Consol. Law Serv. Crim. P. Law § 240.20(1)(b).
97. Colo. Crim. P. Rule 16 (a)(I).
98. Cal. Penal Code § 1054.1(d).
99. Mass. Crim. P. R. 14(1)(A)(ix) (as amended, effective Sept. 7, 2004).
100. N.C. Gen. Stat. § 15A-903(g).
101. Wash. Super. Ct. Crim. R. 4.7(a)(2)(ii).
102. Wash. Super. Ct. Crim. R. 4.7(a)(2)(iii).
103. Pa. R. Crim. P. 573(B)(2)(a)(iv).
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Most states provide that this “favorable” evidence may be disclosed to the de-
fendant upon request or at the discretion of the court. Other states require that
evidence beyond the scope of Brady material must be disclosed even without a
request or court order.


2. Mandatory disclosure without request


Thirteen states104 require mandatory disclosure of information “favorable” to the
defense, regardless of whether the defendant made a specific discovery request for
the material. We determined that this disclosure is mandatory because of the use
of the phrase “prosecutor shall disclose,” and the lack of any conditional clause
such as “upon defendant’s request,” or “at the court’s discretion.” For example,
Massachusetts describes as being “mandatory discovery for the defendant” the
following items of evidence:


(i) Any written or recorded statements, and the substance of any oral statements,
made by the defendant or a co-defendant.


(ii) The grand jury minutes, and the written or recorded statements of a person
who has testified before a grand jury.


(iii) Any facts of an exculpatory nature.


(iv) The names, addresses, and dates of birth of the Commonwealth’s prospective
witnesses other than law enforcement witnesses . . . .


(v) The names and business addresses of prospective law enforcement witnesses.


(vi) Intended expert opinion evidence, other than evidence that pertains to the de-
fendant’s criminal responsibility . . . .


(vii) Material and relevant police reports, photographs, tangible objects, all intended
exhibits, reports of physical examinations of any person or of scientific tests or
experiments, and statements of persons the Commonwealth intends to call as
witnesses.


(viii) A summary of identification procedures, and all statements made in the pres-
ence of or by an identifying witness that are relevant to the issue of identity or
to the fairness or accuracy of the identification procedures.


(ix) Disclosure of all promises, rewards or inducements made to witnesses the
Commonwealth intends to present at trial.105


In contrast, Hawaii requires disclosure of evidence favorable to the defendant
only if the defendant is charged with a felony.106 In cases other than felonies, Ha-
waii permits a state court, at its discretion, to require disclosure of favorable evi-
dence “[u]pon a showing of materiality and if the request is reasonable.”107


Of the thirteen states that require disclosure of favorable evidence, three dis-
tinguish between information that is subject to mandatory disclosure and other
                                                  


104. Alaska, Ariz., Cal., Colo., Fla., Haw., Me., Md., Mass., N.H., N.M., Or., Wash.
105. Mass. Crim. P. Rule 14 (as amended, effective Sept. 7, 2004).
106. Haw. R. Penal P. 16(a) (“[D]iscovery under this rule may be obtained in and is limited to


cases in which the defendant is charged with a felony.”)
107. Haw. R. Penal P. 16(d).
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evidence that must be specifically requested by the defendant or ordered by the
court. Maine requires prosecutors to disclose the following items:


1. Statements obtained as a result of a search and seizure, statements resulting from
any confession or admission made by the defendant, statements relating to a lineup
or voice identification of the defendant.


2. Any written or recorded statements made by the defendant.


3. Any statement that tends to create a reasonable doubt of the defendant’s guilt as to
the offense charged.108


Maine requires the defendant to make a written request to compel the disclosure
of books, papers, documents, tangible objects, reports of experts made in connec-
tion with the case, and names and addresses of the witnesses whom the state in-
tends to call in any proceeding.109


The other two states that distinguish between items of evidence that are sub-
ject to mandatory disclosure are Maryland110 and Washington.111


3. Disclosure upon request of defendant


Thirty-eight states112 require a defendant to request favorable information, some-
times in writing, before the prosecution’s obligation to disclose is triggered.


Ten states113 place an additional condition on the defense:


• the defendant must make “a showing [to the court] that the items sought
may be material to the preparation of his defense and that the request is rea-
sonable,”114 or


• the defendant must show “good cause” for discovery of such information.115


It appears that these ten states permit disclosure of certain favorable evidence only
at the discretion of the trial court, and only if the court finds that the defendant has
met the burden of proof in making the discovery request.


4. Time requirements for disclosure


States vary considerably in their time requirements for disclosure of Brady mate-
rial. Some specify a time by which the prosecution must disclose favorable infor-
mation, while others rely upon undefined terms such as “timely disclosure” or “as


                                                  
108. Me. R. Crim. P. 16(a)(1)(A)–(C).
109. Me. R. Crim. P. 16(b).
110. Md. Rule 4-263.
111. Wash. Super. Ct. Crim. R. 4.7.
112. Ala., Ark., Conn., Del., D.C., Ga., Idaho, Ill., Ind., Iowa, Kan., Ky., La., Mich., Minn.,


Miss., Mo., Mont., Neb., Nev., N.J., N.Y., N.C., N.D., Ohio, Okla., Pa., R.I., S.C., S.D., Tenn.,
Tex., Utah, Vt., Va., W. Va., Wis., Wyo.


113. Conn., Idaho, Ind., Minn., Mo., Neb., Pa., Tex., Va., Wash.
114. Conn. Gen. Stat. § 54-86(a).
115. Tex. Code Crim. Proc. art. 39.14 (2004).
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soon as practicable.” Ten states116 have established two separate time limits—one
for the period within which the defendant must file a discovery request for favor-
able information and another for the period within which the prosecution must
disclose the information.117


For a small number of states,118 we were unable to determine a specific time-
table for disclosure of Brady material. Nonetheless, it is probable that these states
impose a “timely” disclosure requirement that would not prejudice the defen-
dant’s right to a fair trial.


a. Specific time requirement


Twenty-eight states119 have mandated specific time limits for prosecutorial disclo-
sure of evidence favorable to the defendant. Table 4 summarizes these time re-
quirements.


Table 4. States with Specific Time Limits for Prosecutorial Disclosure
of Evidence Favorable to the Defendant


State Authority Time Requirement
Alabama Ala. R. Cr. P. 16.1 Within 14 days after the request


has been filed in court


Arizona Ariz. St. R. Cr. P. 15.6(c) Not later than 7 days prior to trial
California Cal. Penal Code § 1054.7 Not later than 30 days prior to


trial


Colorado Colo. Cr. P. R. 16(b) Not later than 20 days after filing
of charges


Connecticut Conn. Gen. Stat. § 54-86(c) Not later than 30 days after
defendant pleads not guilty


Delaware Del. Super. Ct. Crim. R.
16(d)(3)(B)


Within 20 days after service of
discovery request


Florida Fla. R. Cr. P. 3.220(b)(1) Within 15 days after service of
discovery request


Georgia Ga. Code Ann. § 17-16-
4(a)(1)


Not later than 10 days prior to
trial


Hawaii Haw. R. Penal P. 16(e)(1) Within 10 calendar days after
arraignment and plea of the
defendant


                                                  
116. D.C., Idaho, Mo., Nev., N.Y., Ohio, Okla., R.I., Va., W. Va.
117. See, e.g., Nev. Rev. Stat. § 174.285 (2004) (“A request . . . may be made only within 30


days after arraignment or at such reasonable later time as the court may permit. . . . A party shall
comply with a request made . . . not less than 30 days before trial or at such reasonable later time
as the court may permit.”).


118. D.C., Iowa, Pa., S.D., Tenn., Tex., and Wyo.
119. Ala., Ariz., Cal., Colo., Conn., Del., Fla., Ga., Haw., Idaho, Ind., Kan., Me., Md., Mass.,


Mich., Minn., Mo., Nev., N.H., N.J., N.M., N.Y., Ohio, Okla., R.I., S.C., Wash.
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State Authority Time Requirement
Idaho Idaho Cr. R. 16 (e)(1) Within 14 days after service of


discovery request


Indiana Ind. R. Trial P. 34(B) Within 30 days after service of
discovery request


Kansas Kan. Stat. Ann. § 22-
3212(f)


Within 20 days after arraignment


Maine Me. R. Crim. P. 16(a)(3) Within 10 days after arraignment
Maryland Md. R. 4-263(e) Within 25 days after appearance


of counsel or first appearance of
defendant before the court,
whichever is earlier


Massachusetts Mass. Crim. P. Rule
14(1)(A)


At or prior to the pretrial
conference


Michigan Mich. Ct. R. 6.201(F) Within 7 days after service of
discovery request


Minnesota Minn. R. Crim. P. 9.03;
Minn. Bd. of Judicial
Stand. R. 9(e)


Within 60 days after service of
discovery request; by the time of
the omnibus hearing


Missouri Mo. Sup. Ct. R. 25.02 Within 10 days after service of
discovery request


Nevada Nev. Rev. Stat. § 174.285 Not later than 30 days prior to
trial


New
Hampshire


N.H. Sup. Ct. R. 98(A)(2) Within 30 days after defendant
pleads not guilty


New Jersey N.J. Ct. R. 3:13-3(b) Not later than 28 days after the
indictment


New Mexico N.M. R. Crim. P. 5-501(A) Within 10 days after arraignment
New York N.Y. Consol. Law Serv.


Crim. P. Law § 240.80(3)
Within 15 days after service of
discovery request


Ohio Ohio R. Crim. P. 16(F) Within 21 days after arraignment
or 7 days prior to trial, whichever
is earlier


Oklahoma Okla. Stat. § 2002(D) Not later than 10 days prior to
trial


Rhode Island R.I. Super. R. Crim. P.
16(g)(1)


Within 15 days after service of
discovery request


South Carolina S.C. R. Crim. P. 5(a)(3) Not later than 30 days after
service of discovery request


Washington Wash. Super. Ct. Crim. R.
4.7(a)(1)


No later than the omnibus
hearing
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b. Nonspecific, descriptive time frame


Eighteen states120 provide nonspecific, descriptive time requirements for disclo-
sure of Brady material. The terms used for these general time frames include the
following:


• “timely disclosure”;121


• “as soon as practicable”;122


• “a reasonable time in advance of trial date”;123


• “within a reasonable time”;124


• “in time for the defendants to make effective use of the evidence”;125


• “as soon as possible”;126


• “as soon as reasonably possible”;127 and
• “within a reasonable time before trial.”128


State case law may provide guidance on whether a particular disclosure has
satisfied the “timely” disclosure requirement. In general, however, the state courts
have interpreted “timely” or “as soon as possible” to mean that the prosecution
must disclose information favorable to the defendant “within a sufficient time for
its effective use” by the defendant in preparation for his or her defense.129 State
courts that have ruled on the issue of timing of disclosures have emphasized that
any disclosure must not constitute “unfair surprise” to the defendant and must not
prejudice the defendant’s right to a fair trial.130


                                                  
120. Alaska, Ark., Ill., Ky., La., Me., Miss., Mont., Neb., N.C., N.D., Ohio, Or., Utah, Vt.,


Va., W. Va., Wis.
121. See, e.g., Alaska R. Prof. Conduct 3.8(d); La. R. Prof. Conduct 3.8(d).
122. See, e.g., Ark. R. Crim. P. 17.2(a); Ill. Sup. Ct. R. 412(d).
123. See, e.g., Ky. R. Crim. P. 7.24(4).
124. See, e.g., Me. R. Crim. P. 16(a).
125. See, e.g., State v. Taylor, 472 S.E.2d 596, 607 (N.C. 1996) (“[D]ue process and Brady


are satisfied by the disclosure of the evidence at trial, so long as disclosure is made in time for the
defendants to make effective use of the evidence.” (citations omitted))


126. See, e.g., Vt. R. Crim. P. 16(b).
127. See, e.g., State v. Hager, 342 S.E.2d 281, 284 (W. Va. 1986) (“[W. Va. R. Crim. P.] 16


impliedly sanctions the use of newly discovered evidence at trial, so long as the evidence is dis-
closed to the defense as soon as reasonably possible.”)


128. See, e.g., Wis. Stat. § 971.23(1).
129. State v. Harris, 680 N.W.2d 737, 754–55 (Wis. 2004) (“We hold that in order for evi-


dence to be disclosed ‘within a reasonable time before trial’ . . . it must be disclosed within a suffi-
cient time for its effective use. Were it otherwise, the State could withhold all Brady evidence until
the day of trial in the hope that the defendant would plead guilty under the false assumption that
no such evidence existed.”).


130. State v. Golder, 9 P.3d 635 (Mont. 2000) (defendant argued that the timing of the state’s
formal disclosure of the two witnesses and the nature of their testimony constituted unfair surprise
and jeopardized his right to a fair trial as assured under the Montana Constitution).
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E. Due Diligence Obligations


By various means each state imposes a continuing duty on the prosecutor to locate
and disclose additional favorable information discovered throughout the course of
a trial. Delaware’s Superior Court Rule 16(c) is typical of the rules in most states
with a due diligence obligation:


If, prior to or during trial, a party discovers additional evidence or material previ-
ously requested or ordered, which is subject to discovery or inspection under this
rule, such party shall promptly notify the other party or that other party’s attorney or
the court of the existence of the additional evidence or material.131


Beyond this basic duty to supplement discovery of information, five states132


require prosecutors to certify, in writing, that they have exercised diligent, good
faith efforts in locating all favorable information, and that what has been dis-
closed is accurate and complete to the best of their knowledge or belief. For ex-
ample, Florida requires the following:


Every request for discovery or response . . . shall be signed by at least 1 attorney of
record . . . [certifying] that . . . to the best of the signer’s knowledge, information, or
belief formed after a reasonable inquiry it is consistent with these rules and war-
ranted by existing law . . . .133


Similarly, Massachusetts provides:
When a party has provided all discovery required by this rule or by court order, it
shall file with the court a Certificate of Compliance. The certificate shall state that, to
the best of its knowledge and after reasonable inquiry, the party has disclosed and
made available all items subject to discovery other than reports of experts, and shall
identify each item provided.134


F. Sanctions for Noncompliance with Brady Obligations


All states provide remedies for prosecutorial nondisclosure that follow closely, if
not explicitly mirror, Federal Rule of Criminal Procedure 16(d)(2), which states
that a “court may order [the prosecution] to permit the discovery or inspection,
grant a continuance, or prohibit [the prosecution] from introducing evidence not
disclosed, or it may enter such other order as it deems just under the circum-
stances.”135


In addition, eleven states136 indicate that willful violations of a criminal dis-
covery rule or court order requiring disclosure may subject the prosecution to
other sanctions as the court deems appropriate. These sanctions “may include, but


                                                  
131. Del. Super. Ct. R. 16(c).
132. Colo., Fla., Idaho, Mass., N.M.
133. Fla. R. Crim. P. 3.220(n)(3). See also Idaho Crim. R. 16(e) (Certificate of Service).
134. Mass. Crim. P. R. 14(a)(1)(E)(3) (as amended, effective Sept. 7, 2004).
135. Fed. R. Crim. P. 16(d)(2).
136. Ala., Ark., Fla., Haw., Ill., La., Minn., Mo., N.M., Vt., Wash.
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are not limited to, contempt proceedings against the attorney . . . as well as the
assessment of costs incurred by the opposing party, when appropriate.”137


At least one state, Idaho, expressly states that failure to comply with the time
prescribed for disclosure “shall be grounds for the imposition of sanctions by the
court.”138 Other states probably also permit their courts to impose sanctions for
failure to meet time requirements, as their rules provide remedies for failure to
comply with any discovery rules, which can and often do include a time-limits
provision.


At least three states139 allow the court to order a dismissal as a possible sanc-
tion for particularly egregious violations of disclosure obligations. For example,
Maine’s rules state the following:


If the attorney for the state fails to comply with this rule, the court on motion of the
defendant or on its own motion may take appropriate action, which may include, but
is not limited to, one or more of the following: requiring the attorney for the state to
comply, granting the defendant additional time or a continuance . . . prohibiting the
attorney for the state from introducing specified evidence and dismissing charges
with prejudice.140


However, three states141 regard dismissal to be too severe a sanction for non-
disclosure. Louisiana’s Code of Criminal Procedure notes that for disclosure vio-
lations, their state courts may “enter such other order, other than dismissal, as
may be appropriate.”142 Similarly, the Supreme Court of Pennsylvania found dis-
missal to be “too severe” a sanction for failure to disclose Brady material, and ex-
plained that the discretion of Pennsylvania trial courts “is not unfettered.”143


                                                  
137. Fla. R. Crim. P. 3.220(n)(2).
138. Idaho Crim. Rule 16(e)(2).
139. Conn., Me., N.C.
140. Me. R. Crim. P. 16(d) (emphasis added).
141. La., Tex., Pa.
142. La. Code Crim. P. Ann. art. 729.5(A) (emphasis added).
143. Commonwealth v. Burke, 781 A.2d 1136, 1143 (Pa. 2001) (“[O]ur research has revealed


[no judicial precedents] that approve or require a discharge as a remedy for a discovery violation.
In fact, the precedents cited by the trial court and appellant support the view that the discharge
ordered here was too severe . . . . [W]hile it is undoubtedly true that the trial court possesses some
discretion in fashioning an appropriate remedy for a Brady violation, that discretion is not unfet-
tered.”).
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A. Statutes Enforced by the Antitrust Division  


1. Sherman Antitrust Act, 15 U.S.C. §§ 1-7  


Sherman Act § 1, 15. U.S.C. § 1  


  


  


  


  


  


  


  


  


  


  


  


  


Trusts, etc., in restraint of trade illegal; penalty  


Sherman Act § 2, 15 U.S.C. § 2
Monopolizing trade a felony; penalty  


Sherman Act § 3, 15 U.S.C. § 3
Trusts in Territories or District of Columbia illegal; combination a felony  


Sherman Act § 4, 15 U.S.C. § 4
Jurisdiction of courts; duty of United States attorneys; procedure  


Sherman Act § 5, 15 U.S.C. § 5
Bringing in additional parties  


Sherman Act § 6, 15 U.S.C. § 6
Forfeiture of property in transit  


Sherman Act § 7 (Foreign Trade Antitrust Improvements Act of 1982), 
15 U.S.C. § 6a
Conduct involving trade or commerce with foreign nations  


Sherman Act § 8, 15 U.S.C. § 7
“Person” or “persons” defined  


2. Wilson Tariff Act, 15 U.S.C. §§ 8-11  


Wilson Tariff Act § 73, 15 U.S.C. § 8
Trusts in restraint of import trade illegal; penalty  


Wilson Tariff Act § 74, 15 U.S.C. § 9
 Jurisdiction of courts; duty of United States attorneys; procedure  


Wilson Tariff Act § 75, 15 U.S.C. § 10
Bringing in additional parties  


Wilson Tariff Act § 76, 15 U.S.C. § 11
Forfeiture of property in transit  


3. Clayton Act, 15 U.S.C. §§ 12-27  


Clayton Act § 1, 15 U.S.C. § 12
Definitions; short title  







Antitrust Division Manual | Fifth Edition  Chapter II. Statutory Provisions and Guidelines of the Antitrust Division 


Page II-4  U.S. Department of Justice, Antitrust Division 


Clayton Act § 2,  15 U.S.C. § 13  
Discrimination in price, services, or facilities  


Clayton Act § 3,  15 U.S.C. § 14  


  


  


  


  


  


  


  


  


  


  


  


  


  


  


Sale, etc., on agreement not to use goods of competitor  


Clayton Act § 4, 15 U.S.C. § 15
Suits by persons injured  


Clayton Act § 4A, 15 U.S.C. § 15a
Suits by United States; amount of recovery; prejudgment interest  


Clayton Act § 4B, 15 U.S.C. § 15b
Limitation of actions  


Clayton Act § 4C, 15 U.S.C. § 15c
Actions by state attorneys general  


Clayton Act § 4D, 15 U.S.C. § 15d
Measurement of damages  


Clayton Act § 4E, 15 U.S.C. § 15e
Distribution of damages  


Clayton Act § 4F, 15 U.S.C. § 15f
Actions by Attorney General  


Clayton Act § 4G, 15 U.S.C. § 15g
Definitions  


Clayton Act § 4H, 15 U.S.C. § 15h
Applicability of parens patriae actions  


Clayton Act § 5 (Tunney Act), 15 U.S.C. § 16
Judgments  


Clayton Act § 6, 15 U.S.C. § 17
Antitrust laws not applicable to labor organizations  


Clayton Act § 7, 15 U.S.C. § 18
Acquisition by one corporation of stock of another  


Clayton Act § 7A (Hart-Scott-Rodino Antitrust Improvements Act of 
1976), 15 U.S.C. § 18a
Premerger notification and waiting period  


Clayton Act § 8, 15 U.S.C. § 19
Interlocking directorates and officers  
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Clayton Act § 11, 15 U.S.C. § 21  
Enforcement provisions  


Clayton Act § 12, 15 U.S.C. § 22  


  


  


  


  


 


  


  


  


  


  


  


 


District in which to sue corporation  


Clayton Act § 13, 15 U.S.C. § 23
Suits by United States; subpoenas for witnesses  


Clayton Act § 14, 15 U.S.C. § 24
Liability of directors and agents of corporation  


Clayton Act § 15, 15 U.S.C. § 25
Restraining violations; procedure  


Clayton Act § 16, 15 U.S.C. § 26
Injunctive relief for private parties; exception; costs  


Clayton Act § 26 (Gasohol Competition Act of 1980), 15 U.S.C. § 26a
Restrictions on the purchase of gasohol and synthetic motor fuel  


Clayton Act § 27, 15 U.S.C. § 27
Effect of partial invalidity  


4. Antitrust Civil Process Act, 15 U.S.C. §§ 1311-14  


Antitrust Civil Process Act § 2, 15 U.S.C. § 1311
Definitions 


Antitrust Civil Process Act § 3, 15 U.S.C. § 1312
Civil investigative demands  


Antitrust Civil Process Act § 4, 15 U.S.C. § 1313
Custodian of documents, answers and transcripts  


Antitrust Civil Process Act § 5, 15 U.S.C. § 1314
Judicial proceedings  


5. International Antitrust Enforcement Assistance Act of 1994, 
15 U.S.C. §§ 6201-12  


International Antitrust Enforcement Assistance Act § 2, 
15 U.S.C. § 6201
Disclosure to a foreign antitrust authority of antitrust evidence  


International Antitrust Enforcement Assistance Act § 3, 
15 U.S.C. § 6202
Investigations to assist foreign antitrust authority in obtaining antitrust 
evidence 
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International Antitrust Enforcement Assistance Act § 4, 
15 U.S.C. § 6203  
Jurisdiction of district courts of United States  


International Antitrust Enforcement Assistance Act § 5, 
15 U.S.C. § 6204 


  


  


 


 


  


 


  


Limitations on authority  


International Antitrust Enforcement Assistance Act § 6, 
15 U.S.C. § 6205
Exception to certain disclosure restrictions  


International Antitrust Enforcement Assistance Act § 7, 
15 U.S.C. § 6206
Publication requirements applicable to antitrust mutual assistance 
agreements 


International Antitrust Enforcement Assistance Act § 8, 
15 U.S.C. § 6207
Conditions on use of antitrust mutual assistance agreements  


International Antitrust Enforcement Assistance Act § 9, 
15 U.S.C. § 6208
Limitations on judicial review  


International Antitrust Enforcement Assistance Act § 10, 
15 U.S.C. § 6209
Preservation of existing authority  


International Antitrust Enforcement Assistance Act § 11, 
15 U.S.C. § 6210
Report to Congress  


International Antitrust Enforcement Assistance Act § 12, 
15 U.S.C. § 6211
Definitions  


International Antitrust Enforcement Assistance Act § 13, 
15 U.S.C. § 6212 


  


 


Authority to receive reimbursement  


6. Miscellaneous  


15 U.S.C. § 29
Appeals [U.S. is civil complainant, equitable relief sought]  


15 U.S.C. § 27
Counsel’s Liability for Excessive Costs  
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B. Statutes Used in Criminal Antitrust Investigations and Prosecutions 
In addition to the Division’s criminal enforcement activities under the 
Sherman Act, the Division investigates and prosecutes offenses that 
arise from conduct accompanying antitrust violations or otherwise 
impact the competitive process, as well as offenses that involve the 
integrity of the investigative process. The Division also uses statutes 
governing procedures, victim and witness rights, sentencing, and 
debarment.  


1. Offenses That Arise from Conduct Accompanying a Sherman 
Act Violation  


a. Conspiracy; Aiding and Abetting  


18 U.S.C. § 2 
Principals [aiding and abetting]  


18 U.S.C. § 371 
Conspiracy to commit offense or defraud the United States  


18 U.S.C. § 1349 
Attempt and conspiracy [mail and wire fraud]  


b. Fraud  


18 U.S.C. § 201 
Bribery of public officials and witnesses  


18 U.S.C. § 666 
Theft or bribery concerning programs receiving Federal funds  


18 U.S.C. § 1001 
Statements or entries generally [false statements]  


18 U.S.C. § 1341 
Frauds and swindles [mail fraud]  


18 U.S.C. § 1343  
Fraud by wire, radio, or television [wire fraud]  


c. Money Laundering  


18 U.S.C. § 1952 
Interstate and foreign travel or transportation in aid of racketeering 
enterprise  


18 U.S.C. § 1956 
Laundering of monetary instruments  
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18 U.S.C. § 1957 
Engaging in monetary transactions in property derived from specified 
unlawful activity  


d. Tax Offenses  


26 U.S.C. § 7201 
Attempt to evade or defeat tax  


26 U.S.C. § 7206  
Fraud and false statements  


2. Offenses Involving the Integrity of the Investigative Process  


a. Obstruction  


18 U.S.C. § 1503 
Influencing or injuring officer or juror generally  


18 U.S.C. § 1505  
Obstruction of proceedings before departments, agencies, and 
committees. This statute is used when there is obstruction of 
proceedings under the Antitrust Civil Process Act.  


18 U.S.C. § 1509  
Obstruction of court orders  


18 U.S.C. § 1510  
Obstruction of criminal investigations  


18 U.S.C. § 1512  
Tampering with a witness, victim, or an informant  


18 U.S.C. § 1519  
Destruction, alteration, or falsification of records in Federal 
investigations and bankruptcy proceedings 


b. Perjury and False Statements  


18 U.S.C. § 1621  
Perjury generally  


18 U.S.C. § 1622  
Subornation of perjury  


18 U.S.C. § 1623  
False declarations before grand jury or court  
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c. Criminal Contempt  


18 U.S.C. § 402 
Contempts constituting crimes  


18 U.S.C. § 3691 
Jury trial of criminal contempts  


Fed. R. Crim. P. 42 
Criminal contempt  


3. Procedural Statutes  


18 U.S.C. § 3143 
Release or detention of a defendant pending sentence or appeal  


Speedy Trial Act of 1974, 18 U.S.C. § 3161-3174  


Jencks Act, 18 U.S.C. § 3500   
Demands for production of statements and reports of witnesses  


18 U.S.C. § 6001-6005 
Immunity of witnesses  


4. Statutes of Limitation  


18 U.S.C. § 3282 
Offenses not capital  


18 U.S.C. § 3285 
Criminal contempt  


18 U.S.C. § 3287 
Wartime suspension of limitations 


18 U.S.C. § 3288 
Indictments and information dismissed after period of limitations  


18 U.S.C. § 3289 
Indictments and information dismissed before period of limitations  


18 U.S.C. § 3292 
Suspension of limitations to permit United States to obtain foreign 
evidence  
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5. Victim and Witness Rights  


a. Attorney General Guidelines  


The Attorney General, in accordance with the requirements of the 
Victim and Witness Protection Act of 1982, the Crime Control Act of 
1990, the Violent Crime Control and Law Enforcement Act of 1994, the 
Antiterrorism and Effective Death Penalty Act of 1996, the Victims 
Rights Clarification Act of 1997, and the Justice for All Act of 2004, has 
promulgated Attorney General Guidelines for Victim and Witness 
Assistance (AG Guidelines) to establish procedures to be followed by the 
Federal criminal justice system in responding to the needs of crime 
victims and witnesses. The AG Guidelines serve as a primary resource 
for Department of Justice agencies, including the Antitrust Division, in 
the treatment and protection of victims and witnesses of Federal crimes 
under these acts. In addition, the Division has published a Victim 
Witness Handbook.  


b. Statutes Governing Victims’ Rights and Services for Victims  


18 U.S.C. § 3771 
Crime victims’ rights  


34 U.S.C. § 20141 
Services to victims 


[update April 2018] 


6. Sentencing  


Attorneys should be familiar with the statutory provisions governing 
sentencing and the Federal Sentencing Guidelines (“U.S.S.G.”), which 
should be read together with the statutory provisions. Attorneys should 
be familiar with the Sentencing Guidelines in their entirety, as many 
provisions are interrelated. Useful sentencing sections include:  


a. General Provisions  


18 U.S.C. § 3013 
Special assessment on convicted persons  


18 U.S.C. § 3551 
Authorized sentences 


18 U.S.C. § 3552; Fed. R. Crim. P. 32(d)  
Presentence reports  


18 U.S.C. § 3553 
Imposition of a sentence  







Antitrust Division Manual | Fifth Edition  Chapter II. Statutory Provisions and Guidelines of the Antitrust Division 


U.S. Department of Justice, Antitrust Division  Page II-11 


18 U.S.C. § 3554 
Order of criminal forfeiture  


18 U.S.C. § 3555 
Order of notice to victims  


18 U.S.C. § 3556 
Order of restitution  


18 U.S.C. § 3557 
Review of a sentence  


18 U.S.C. § 3558 
Implementation of a sentence  


18 U.S.C. § 3559 
Sentencing classification of offenses  


b. Probation  


18 U.S.C. § 3561 
Sentence of probation  


18 U.S.C. § 3562 
Imposition of a sentence of probation  


18 U.S.C. § 3563 
Conditions of probation  


18 U.S.C. § 3564 
Running of a term of probation  


18 U.S.C. § 3565 
Revocation of probation  


18 U.S.C. § 3566, U.S.S.G. §§ 5B1.1-5B1.3, 8D1.1-8D1.4 
Implementation of a sentence of probation  


c. Fines  


18 U.S.C. § 3571 
Sentence of fine  


18 U.S.C. § 3572, U.S.S.G. §§ 2R.1.1, 5K1.1, 8C2.4-8C2.8, 8C3.2, 8C3.3, 
8C4.1 
Imposition of a sentence of fine and related matters  
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18 U.S.C. § 3573 
Petition of the Government for modification or remission  


18 U.S.C. § 3574 
Implementation of a sentence of fine  


18 U.S.C. § 3612 
Collection of fine 


d. Imprisonment  


18 U.S.C. § 3581 
Sentence of imprisonment  


18 U.S.C. § 3582 
Imposition of a sentence of imprisonment  


18 U.S.C. § 3583, U.S.S.G. §§ 5D1.1-5D1.3 
Inclusion of term of supervised release after imprisonment  


18 U.S.C. § 3584  
Multiple sentences of imprisonment  


18 U.S.C. § 3585, U.S.S.G. §§ 2R1.1, 3B1.1, 3D1.4, 3E1.1, 5C1.1, 5K1.1 
Calculation of a term of imprisonment  


18 U.S.C. § 3586  
Implementation of a sentence of imprisonment  


e. Restitution  


18 U.S.C. § 3556, U.S.S.G. §§ 5E1.1, 8B1.1  
Order of restitution 


18 U.S.C. § 3612  
Collection of unpaid fine or restitution 


18 U.S.C. § 3663  
Discretionary restitution 


18 U.S.C. § 3663A 
Mandatory restitution to victims of certain crimes  


18 U.S.C. § 3664  
Procedure for issuance and enforcement of restitution order  
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f. Miscellaneous  


18 U.S.C. § 3661  
Use of information for sentencing  


18 U.S.C. § 3673  
Definitions for sentencing provisions  


18 U.S.C. § 3731 
Appeal by United States  


18 U.S.C. § 3742  
Review of a sentence (appeal by the defendant or the United States) 


7. Debarment 


The Division is required to report to the Defense Procurement Fraud 
Debarment Clearinghouse within the Department of Justice individual 
defendants qualifying for debarment under 10 U.S.C. § 2408. The 
defendants are also listed in the debarment database known as the 
System for Award Management, https://sam.gov/SAM/. 


a. 10 U.S.C. § 2408 


Prohibition on persons convicted of defense-contract related felonies 
and related criminal penalty on defense contractors 


b. 48 C.F.R. § 252.203-7001  


Prohibition on persons convicted of fraud or other defense-contract-
related felonies 


C. Statutes Affecting the Competition Advocacy of the Antitrust 
Division  


1. Statutory Antitrust Immunities  


a. Agricultural Immunities  


Clayton Act § 6, 15 U.S.C. § 17. Section 6 of the Clayton Act permits, 
among other things, the operation of agricultural or horticultural mutual 
assistance organizations when such organizations do not have capital 
stock or are not conducted for profit.  


Capper-Volstead Agricultural Producers’ Associations Act, 
7 U.S.C. §§ 291-92. This act allows persons engaged in the production of 
agricultural products to act together for the purpose of “collectively 
processing, preparing for market, handling, and marketing” their 
products and permits cooperatives to have “market agencies in 
common.” The act also authorizes the Secretary of Agriculture to 
proceed against cooperatives that monopolize or restrain commerce to 
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such an extent that the price of an agricultural commodity is “unduly 
enhanced.”  


Capper-Volstead Cooperative Marketing Act of 1926, 
7 U.S.C. §§ 451-457. This act authorizes agricultural producers and 
associations to acquire and exchange past, present, and prospective 
pricing, production, and marketing data.  


Agricultural Marketing Agreement Act of 1937, 
7 U.S.C. §§ 601-627, 671-674. Under 7 U.S.C. § 608b, the Secretary of 
Agriculture is authorized to enter into marketing agreements with 
producers and processors of agricultural commodities. These 
arrangements are specifically exempted from the application of the 
antitrust laws. The Secretary may also enter into marketing orders, 
except for milk, that control the amount of an agricultural product 
reaching the market and thus serve to enhance the price. Milk 
marketing orders differ from other orders since they provide a 
mechanism for the establishment of a minimum price for milk rather 
than establishing levels of maximum output.  


b. Export Trade Immunities  


Export Trading Company Act of 1982, 15 U.S.C. §§ 4001-4003. This act 
provides limited antitrust immunity for export trade, export trade 
activities, and methods of operation specified in a certificate of review 
issued by the Secretary of Commerce with the concurrence of the 
Attorney General. To obtain the certificate a person must show that the 
proposed activities:  


• Will neither substantially lessen competition or restrain trade in the 
United States nor substantially restrain the export trade of any 
competitor of the applicant.  


• Will not unreasonably enhance, stabilize, or depress prices in the 
United States of the class of goods or services exported by the 
applicant.  


• Will not constitute unfair methods of competition against 
competitors engaged in the export of the class of goods or services 
exported by the applicant.  


• Will not include any act that may reasonably be expected to result 
in the sale for consumption or resale in the United States of the 
goods or services exported by the applicant.  


• A certificate may be revoked or modified by the Secretary of 
Commerce if the Secretary or the Attorney General determines that 
the applicant’s activities no longer comply with these standards. 
While a certificate is in effect, the persons named in it are immune 
from Federal or state antitrust liability with respect to the conduct 
specified. However, parties injured by the conduct may sue for 
actual damages on the ground that the conduct does not comply 
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with the statutory criteria. In addition, the Attorney General may 
sue under Section 15 of the Clayton Act “to enjoin conduct 
threatening a clear and irreparable harm to the national interest.”  


Webb-Pomerene Act (Export Trade Act) 15 U.S.C. §§ 61-66. This act 
provides antitrust immunity for the formation and operation of 
associations of otherwise competing businesses to engage in collective 
export sales. The immunity conferred by this statute does not extend to 
actions that have an anticompetitive effect within the United States or 
that injure domestic competitors of members of export associations.  


c. Insurance Immunities  


McCarran-Ferguson Act, 15 U.S.C. §§ 1011-15. This act exempts from 
the antitrust laws the “business of insurance” to the extent “regulated 
by state law.” The Sherman Act continues to be applicable to all 
agreements or acts by those engaged in the “business of insurance” to 
boycott, coerce, or intimidate.  


d. Labor Immunities  


Clayton Act § 6, 15 U.S.C. § 17. This statute provides that the labor of a 
human being is not a commodity or article of commerce, and permits 
labor organizations to carry out their legitimate objectives.  


Clayton Act § 20, 29 U.S.C. § 52. Generally, this statute immunizes 
collective activity by employees relating to a dispute concerning terms 
or conditions of employment.  


Norris-LaGuardia Act of 1932, 29 U.S.C. §§ 101-115. This act provides 
that courts in the United States do not have jurisdiction to issue 
restraining orders or injunctions against certain union activities on the 
basis that such activities constitute an unlawful combination or 
conspiracy under the antitrust laws.  


e. Fishing Immunities  


Fishermen’s Collective Marketing Act, 15 U.S.C. §§ 521-522. This act 
permits persons engaged in the fisheries industry as fishermen to act 
together for the purpose of catching, producing, preparing for market, 
processing, handling, and marketing their products. This immunity is 
patterned after the Capper-Volstead Act. This act also provides for the 
enforcement by the Department of Justice of cease and desist orders 
issued by the Secretary of the Interior if interstate or foreign commerce 
is restrained or monopolized by any association of persons engaged in 
the fisheries industry as fishermen. 


f. Defense Preparedness 


Defense Production Act of 1950, 50 U.S.C. app. §§ 2061-2171. Under 
50 U.S.C. app. § 2158, the President or his delegate, in conjunction with 
the Attorney General, may approve voluntary agreements among 
various industry groups for the development of preparedness programs 
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to meet potential national emergencies. Persons participating in such an 
agreement are immunized from the operation of the antitrust laws with 
respect to good faith activities undertaken to fulfill their responsibilities 
under the agreement.  


g. Newspaper Joint Operating Arrangements 


Newspaper Preservation Act of 1970, 15 U.S.C. §§ 1801-04. This act 
provides a limited exemption for join operating arrangements between 
newspapers to share production facilities and combine their commercial 
operations. The newspapers are required to retain separate editorial 
and reporting staffs and to determine their editorial policies 
independently. 


h. Professional Sports 


Sports Broadcasting Act of 1961, 15 U.S.C. §§ 1291-95. This act 
exempts, with some limitations, agreements among professional 
football, baseball, basketball, and hockey teams to negotiate jointly, 
through their leagues, for the sale of television rights. 


i. Small Business Joint Ventures 


Small Business Act, 15 U.S.C. §§ 631-657f. Section 638(d)(2) authorizes 
the Small Business Administrator, after consultation with the Attorney 
General and Chairman of the FTC, and with the prior written approval of 
the Attorney General, to approve an agreement between small business 
firms providing for a joint program of research and development if the 
Administrator finds that the program will maintain and strengthen the 
free enterprise system and the national economy. Under Section 
638(d)(3), the Administrator’s approval confers antitrust immunity on 
acts and omissions pursuant to and within the scope of the agreement 
or program as approved. The Administrator or the Attorney General 
may prospectively withdraw or modify any such approval.  


Section 640(b) confers antitrust immunity on joint actions undertaken 
by small business firms in response to a request by the President 
pursuant to a voluntary agreement or program approved by the 
President to further the objectives of the Small Business Act, if found by 
the President to be in the public interest as contributing to the national 
defense. The President is to furnish a copy of any such request to the 
Attorney General and the Chairman of the FTC. Section 640(c) permits 
the President to delegate the authority to make such requests to an 
official appointed with Senate confirmation, in which case the official is 
required to obtain the Attorney General’s approval before making any 
such request. The request or Attorney General’s approval, if required, 
may be withdrawn.  


j. Local Governments  


Local Government Antitrust Act of 1984, 15 U.S.C. §§ 34-36. Under 15 
U.S.C. 35, local governments and their officials and employees acting in 
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official capacities have antitrust immunity with respect to actions 
brought under 15 U.S.C. § 15 for damages, fees, or costs. The act 
provides similar immunity for claims directed at a person, as that term is 
defined in 15 U.S.C. § 12, based on an official action directed by a local 
government. See 15 U.S.C. § 36, 15 U.S.C. § 34.  


2. Statutes Relating to the Regulated Industries Activities of the 
Antitrust Division  


The following statutes have a direct impact upon the regulatory 
activities of the Division. Although this list is not exhaustive, it indicates 
the major areas of Federal regulation in certain industries with which 
the Division is especially concerned.  


a. Banking  


Bank Merger Act, 12 U.S.C. § 1828(c). This act creates a special 
procedure under which bank merger reviews are conducted by the 
appropriate banking agency—the Comptroller of Currency, the Board of 
Governors of the Federal Reserve System, the Federal Deposit Insurance 
Corporation, or the Office of Thrift Supervision. All merger applications 
involving a bank or savings association (including an application to 
acquire assets or assume liabilities) are to be forwarded to the Attorney 
General, who is to report to the banking agency on the proposed 
merger’s competitive effects within 30 calendar days of the date of the 
agency’s request. The banking agency must wait for the 30-day period 
to expire, or until it receives the Attorney General’s report, before it 
acts on the application. The banking agency can shorten this pre-
approval waiting period to 10 days by notifying the Attorney General 
that an emergency exists requiring expeditious action; and the banking 
agency may dispense with the report and act immediately if necessary 
in order to prevent the probable failure of one of the banks or savings 
associations involved. In any case, the banking agency must notify the 
Attorney General immediately when it approves a merger.  


This act also imposes a post-approval waiting period, requiring that the 
bank merger not be consummated before the 30th calendar day after 
the date of approval by the appropriate banking agency. This 30-day 
waiting period may be shortened to a period of not less than 15 days, 
with the concurrence of the Attorney General, if the banking agency has 
not received an adverse competitive effects report from the Attorney 
General; may be shortened to 5 days if the banking agency has notified 
the Attorney General that an emergency exists requiring expeditious 
action; and may be dispensed with entirely if the banking agency has 
determined that it must act immediately to prevent the probable failure 
of one of the banks or savings associations involved and therefore 
dispensed with the pre-approval reports on competitive effects. If a suit 
under the antitrust laws is not instituted during the 30-day (or 
shortened) period, the merger may be consummated and thereafter will 
be exempt from antitrust challenge except under Section 2 of the 
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Sherman Act. (This means that a merger approved immediately to 
prevent a probable bank failure may not be subject to antitrust 
challenge at all.)  


If a suit is instituted during the applicable period, it results in an 
automatic stay of the merger. In any such suit, there is a special defense 
that allows an anticompetitive merger to go forward if the court finds 
that its anticompetitive effects will be clearly outweighed by the 
merged entity’s ability to meet the convenience and needs of the 
community to be served.  


Mergers requiring advance competitive review and approval under the 
Bank Merger Act are exempt under Section 7A(c)(7) from the reporting 
and waiting period requirements of the HSR statute.  


Bank Holding Company Act of 1956, 12 U.S.C. §§ 1841-50, 1971-78. 
Section 3 of this act, 12 U.S.C. § 1842, sets forth the same substantive 
competition standards for the Federal Reserve Board to apply in 
reviewing applications by bank holding companies to acquire other bank 
holding companies, banks, or bank assets as those set forth in the Bank 
Merger Act. While the pre-approval waiting period does not involve a 
statutorily required notice to the Attorney General, in practice the 
Board does notify the Attorney General, and the Attorney General 
furnishes the Board with a report on competitive effects. Similar 
standards apply to Section 3 applications as in the Bank Merger Act 
regarding notice to the Attorney General of any approval, the post-
approval waiting period, antitrust immunity once that period has 
expired, the automatic stay, and the convenience and needs defense. As 
with the Bank Merger Act, an acquisition, or portion of an acquisition, 
that is subject to banking agency review under Section 3 is exempt from 
the HSR reporting and waiting period requirements.  


Section 4 of the Bank Holding Company Act, 12 U.S.C. § 1843, governs 
acquisitions of a nonbank or thrift institution by a bank holding 
company. There is no required notice to the Attorney General. 
Generally, a Section 4 acquisition is not subject to Board approval, and is 
subject to HSR reporting and waiting period requirements; but if it is a 
type of acquisition subject to Board approval (or disapproval) under 
Section 4, it is exempt from HSR requirements if copies of all 
information and documents filed with the Board are also filed with the 
Division and the FTC at least 30 days prior to consummation of the 
acquisition, in accordance with Section 7A(c)(8) of the Clayton Act. 
Section 4 acquisitions are subject to the ordinary operation of the 
antitrust laws.  


The Gramm-Leach-Bliley Act (Financial Services Modernization Act of 
1999) amended the Bank Holding Company Act to create a new 
“financial holding company” under Section 4(k), permitted to engage in 
certain financial activities, including insurance and securities 
underwriting and insurance agency activities, that were previously off-
limits to bank holding companies. At that time, Sections 7A(c)(7) and (8) 
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were amended to make clear that if a portion of an acquisition falls 
under Section 4(k) and is not subject to Board approval under Section 3 
or Section 4, it is not exempt from HSR reporting and waiting period 
requirements. Like other Section 4 acquisitions, Section 4(k) acquisitions 
are subject to the ordinary operation of the antitrust laws.  


The Bank Holding Company Act also prohibits certain tying 
arrangements by banks, as well as certain exclusive dealing agreements 
with customers. 12 U.S.C. §§ 1971-78. These prohibitions are in addition 
to, and do not supersede, the antitrust laws.  


b. Communications  


Communications Act of 1934, as amended by the Telecommunications 
Act of 1996, 47 U.S.C. §§ 151-161, 201-231, 251-261, 271-276, 301-339, 
351-363, 381-386, 390-399b, 401-416, 501-510, 521-522, 531-537, 
541-549, 551-561, 571-573, 601, 604-615b. This act established the 
Federal Communications Commission (FCC), which is responsible for 
regulating “interstate and foreign commerce in communication by wire 
and radio.” 47 U.S.C. § 151. The FCC’s authority encompasses 
telecommunications common carriers, radio and television 
broadcasting, and cable communications. Under Section 402(a) of the 
act, and 28 U.S.C. §§ 2341-2351, the United States, represented by the 
Antitrust Division, is automatically a party respondent, separate from 
the FCC, in proceedings for review of most FCC orders (except licensing 
and license transfer orders) in the courts of appeals.  


The stated purpose of the Telecommunications Act of 1996 was “to 
promote competition and reduce regulation in order to secure lower 
prices and higher quality services for American telecommunications 
consumers and encourage the rapid deployment of new 
telecommunications technologies.” To that end, the 1996 act provided 
for opening local telephone markets to competition and repealed 
provisions of the Communications Act that had provided express 
antitrust exemptions for telephone company mergers approved by the 
FCC. The 1996 act also included an express antitrust savings clause, 
Section 601(b)(1), 47 U.S.C. § 152 note, making clear that, in all other 
respects, the 1996 act does not “modify, impair, or supersede the 
applicability of any of the antitrust laws.”  


Cable Communications Policy Act of 1984, as amended by the 1996 
Telecommunications Act, 47 U.S.C. §§ 521-573. These acts generally 
reduced the level of regulation in the cable industry. The FCC was given 
authority to approve transfers of cable television relay service licenses. 
Although the parties are not immunized from challenge under the 
antitrust laws, governmental entities are immune from claims for 
damages under any Federal law for conduct related to the regulation of 
cable services after October 2, 1992.  







Antitrust Division Manual | Fifth Edition  Chapter II. Statutory Provisions and Guidelines of the Antitrust Division 


Page II-20  U.S. Department of Justice, Antitrust Division 


c. Foreign Trade  


Tariff Act of 1930 § 1337, 19 U.S.C. § 1337. Under this statute, the 
International Trade Commission (ITC) evaluates claims of unfair trade 
practices involving the importation of articles into the United States 
(primarily with regard to intellectual property rights). The ITC is required 
to seek the Department’s advice before making a final determination. 
The Department may also participate in the interagency group that 
advises whether to disapprove the ITC’s findings and proposed relief.  


Trade Act of 1974 § 201, 19 U.S.C. § 2252, allows American businesses 
claiming serious injury substantially caused by increased imports to 
petition the ITC for tariff and quota relief under the so-called “escape 
clause.” Once the ITC makes a determination of whether such injury 
occurred and formulates appropriate relief, the Department may 
participate in the interagency committee that advises the President 
whether to institute or modify the import relief urged by the ITC.  


Trade Act of 1974 § 301, 19 U.S.C. § 2411, provides that the President 
may take action, including restricting imports, to enforce rights of the 
United States under any trade agreement or to respond to unfair 
practices of foreign governments that restrict U.S. commerce. 
Interested parties may initiate such actions through petitions to the U.S. 
Trade Representative. The Department participates in the interagency 
committee that makes recommendations to the President on what 
actions, if any, should be taken.  


Trade Act of 1974 § 406, 19 U.S.C. § 2436, provides that businesses 
claiming injury relating to imports from communist countries may also 
petition the ITC under the so-called “market disruption statute.” The 
Department may participate in the interagency committee that advises 
the President whether to institute or modify the import relief urged by 
the ITC.  


Trade Expansion Act of 1962 § 232, 19 U.S.C. § 1862, requires the 
President to take action to control any imports that the President and 
the Secretary of Commerce determine are threatening to impair 
national security because of their impact on defense-related domestic 
producers. Interested parties may initiate these actions through 
petitions to the Secretary of Commerce. The Department may 
participate in the interagency committee that makes recommendations 
to the President on what actions, if any, should be taken.  


Countervailing Duties Imposed. 19 U.S.C. § 1671 provides that 
American manufacturers, producers, wholesalers, unions, and trade 
associations may petition for the imposition of offsetting duties on 
subsidized foreign imports. Duties will be imposed if the Department of 
Commerce determines that a foreign country is subsidizing the foreign 
import and, in almost all cases, if the ITC determines that a domestic 
industry is materially injured or threatened with injury by the foreign 
merchandise. Although the statute permits the Division to apply to 
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appear as a party in proceedings before the ITC, the Division has not 
utilized this option for many years. On occasion, the Division has 
provided informal advice to the Department of Commerce on request.  


Imposition of Antidumping Duties. 19 U.S.C. § 1673, provides that 
antidumping duties shall be imposed on foreign merchandise that is 
being, or is likely to be, sold in the United States at “less than its fair 
value,” if the Commerce Department determines that such sales have 
occurred or will occur and the ITC determines that a domestic industry 
is materially injured or threatened with material injury by imports of the 
foreign merchandise. Although the statute permits the Division to apply 
to appear as a party in proceedings before the ITC, the Division has not 
utilized this option for many years. On occasion, the Division has 
provided informal advice to the Department of Commerce on request.  


d. Energy  


Department of Energy Organization Act, 42 U.S.C. §§ 7101-7352. This 
act provides for the organization of the Department of Energy and the 
transfer of functions from other agencies to that Department. The act 
determines that it is in the national interest to promote the interest of 
consumers through the provision of an adequate and reliable supply of 
energy at the lowest reasonable cost and to foster and assure 
competition among parties engaged in the supply of energy and fuels.  


The Department of Energy Organization Act established the Federal 
Energy Regulatory Commission (FERC) as an independent regulatory 
commission within the Department of Energy. FERC establishes rates for 
the transmission and sale of electric energy and the transportation and 
sale of natural gas; it also regulates gas and oil pipelines. FERC has 
authority to regulate mergers and acquisitions, except for acquisitions 
of voting securities of natural gas companies, under the Federal Power 
Act and the Natural Gas Act.  


The Division often intervenes as a competition advocate in FERC 
proceedings and in other proceedings involving Department of Energy 
activities.  


Atomic Energy Act of 1954, 42 U.S.C. §§ 2011-2297g-4. Under 
42 U.S.C. § 2135, the Department is required to advise the Nuclear 
Regulatory Commission whether granting a license as proposed or 
certifying a plant would create or maintain a situation consistent with 
the antitrust laws. If the Department recommends a hearing, the 
Department may participate as a party.  


Federal Coal Leasing Amendments Act of 1976, 30 U.S.C. §§ 201-209. 
Under 30 U.S.C. § 184(l)(1)-(2), the Department reviews the issuance, 
renewal, or modification of Federal coal leases to ensure they are 
consistent with the antitrust laws.  


Outer Continental Shelf Lands Act Amendments of 1978, 
43 U.S.C. §§ 1331-1356a. This act requires that the Departments of the 
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Interior and Energy consult with the Attorney General regarding 
offshore lease analysis, pipeline rights of entry, review of lease 
transfers, and review of regulations and plans that the Departments of 
the Interior and Energy formulate for offshore leasing that may affect 
competition in the acquisition and transfer of offshore leases.  


Naval Petroleum Reserves Production Act of 1976, 10 U.S.C. §§ 8720-
8739. Under 10 U.S.C. § 8730(g)-(i) and 10 U.S.C. § 8731(b)(2), the 
Secretary of Energy must consult with and give due consideration to the 
views of the Attorney General prior to promulgating any rules and 
regulations or plans of development and amendments thereto, and 
prior to entering into contracts or agreements for the production or sale 
of petroleum from the naval petroleum and oil shale reserves. If the 
Attorney General advises the Secretary within the 15 days allowed for 
review that any proposed contract or agreement would create or 
maintain a situation inconsistent with the antitrust laws, then the 
Secretary may not enter into that arrangement. The Attorney General is 
also required to report on the competitive effects of any plans or 
substantial amendments to ongoing plans for the exploration, 
development, and production of naval petroleum and oil shale reserves.  


National Petroleum Reserves in Alaska. Under 42 U.S.C. § 6504(c) and 
42 U.S.C. § 6506, no contract for the exploration of the National 
Petroleum Reserve in Alaska may be executed by the Secretary of the 
Interior if the Attorney General advises the Secretary within the 30 days 
allowed for review that such contract would unduly restrict competition 
or be inconsistent with the antitrust laws. The Attorney General is also 
required to report on the competitive effects of any new plans or 
substantial amendments to ongoing plans for the exploration of the 
reserve. Whenever development leading to production of petroleum is 
authorized, the provisions of 10 U.S.C. § 8730(g)-(i) apply.  


Deepwater Port Act, 33 U.S.C. §§ 1501-24. The granting of deepwater 
port licenses, used to load and unload oil for transportation to the 
United States, is entrusted to the Secretary of Transportation. Before 
such action is taken, the Secretary must obtain the opinion of the 
Attorney General and the FTC as to whether the grant of the license 
would adversely affect competition or be otherwise inconsistent with 
the antitrust laws. The Secretary only needs to notify the Attorney 
General and FTC before amending, transferring, or renewing a license. 


[updated January 2020] 


e. Transportation  


Interstate Commerce Commission Termination Act, Pub. L. No. 104-88, 
109 Stat. 803. This act dissolved the Interstate Commerce Commission 
(ICC) which, until 1976, exercised regulatory control over entry, rates, 
routings, classifications, intercarrier mergers, and collective ratemaking 
activities, which the ICC could approve and immunize from antitrust 
exposure. Its few remaining functions were transferred to the Surface 
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Transportation Board within the Department of Transportation, and the 
Secretary of Transportation. Although most of the areas formerly under 
the ICC’s jurisdiction are now deregulated, very limited antitrust 
immunity is still available in some of these areas. See, e.g., Railroad 
Revitalization and Regulatory Reform Act of 1976 (4R Act), 
45 U.S.C. §§ 801-836.  


Airlines. Under the Federal Aviation Act of 1958, the Civil Aeronautics 
Board (CAB) exercised extensive regulatory control over entry, fares, 
mergers, interlocking directorates, and agreements among air carriers 
until 1978. In 1978, Congress passed the Airline Deregulation Act of 
1978, Pub. L. No. 95-504, 92 Stat. 1705, which phased out CAB and 
many of its functions. The Division now reviews domestic airline 
mergers, acquisitions, and interlocking directorates under the antitrust 
laws as it does in other industries. The Department of Transportation 
approves and may grant antitrust immunity to agreements between 
U.S. and foreign carriers.  


Shipping. Under the Shipping Act of 1984, tariffs filed by international 
ocean shipping conferences and other agreements among carriers 
engaged in international ocean shipping are immunized from the 
operation of the antitrust laws if filed with the Federal Maritime 
Commission.  


3. Statutes Relating to Joint Research and Development, 
Production, and Standards Development  


National Cooperative Research and Production Act, 
15 U.S.C. §§ 4301-06. The National Cooperative Research and 
Production Act (NCRPA) clarifies the substantive application of the U.S. 
antitrust laws to joint research and development (R&D) activities, joint 
production activities and, since it was amended by the Standards 
Development Organization Advancement Act of 2004, Pub. L. No. 108-
237, 118 Stat. 661 (2004), conduct by a qualifying standards 
development organization (SDO) while engaged in a standards 
development activity. Originally drafted to encourage research and 
development by providing a special antitrust regime for joint R&D 
ventures, the NCRPA requires U.S. courts to judge the competitive 
effects of a challenged joint R&D or production venture, or standards 
development activity engaged in by a qualifying SDO, in properly 
defined relevant markets and under a rule-of-reason standard. The 
statute specifies that the conduct “shall be judged on the basis of its 
reasonableness, taking into account all relevant factors affecting 
competition, including, but not limited to, effects on competition in 
properly defined, relevant research, development, product, process, 
and service markets.” 15 U.S.C. § 4302.  


The NCRPA also establishes a voluntary procedure pursuant to which 
the Attorney General and the FTC may be notified of a joint R&D or 
production venture or a standards development activity engaged in by a 
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qualifying SDO. The statute limits the monetary relief that may be 
obtained in private civil suits against the participants in a notified joint 
venture or against a qualifying SDO to actual rather than treble 
damages, if the challenged conduct is covered by the statute and within 
the scope of the notification. With respect to joint production ventures, 
the National Cooperative Production Amendments of 1993, Pub. L. No. 
103-42, 107 Stat. 117, 119 (1993), provide that the benefits of the 
limitation on recoverable damages for claims resulting from conduct 
within the scope of a notification are not available unless (1) the 
principal facilities for the production are located within the United 
States or its territories, and (2) “each person who controls any party to 
such venture (including such party itself) is a United States person, or a 
foreign person from a country whose law accords antitrust treatment 
no less favorable to United States persons than to such country’s 
domestic persons with respect to participation in joint ventures for 
production.” 15 U.S.C. § 4306 (2).  


The National Cooperative Production Amendments of 1993 also exclude 
from the act’s coverage, and thus leave subject to the ordinary 
applicability of the antitrust laws, using existing facilities for the 
production of a product, process, or service by a joint venture unless 
such use involves the production of a new product or technology.  


D. Antitrust Division Guidelines  
Several official sets of guidelines have been issued by the Antitrust 
Division. In addition to the guidelines described below, the Division also 
issued nonprice vertical restraint guidelines in 1985, but those 
guidelines no longer reflect Division policy.  


1. Merger Guidelines  


The Horizontal Merger Guidelines, issued jointly by the Division and the 
Federal Trade Commission (FTC) on August 19, 2010, replace the 
guidelines that were issued on April 2, 1992, including the revisions 
involving the treatment of efficiencies issued on April 8, 1997. The 
Horizontal Merger Guidelines are designed to outline the Division’s 
standards for determining whether to oppose mergers or acquisitions 
with a horizontal overlap under Section 7 of the Clayton Act. The Non-
Horizontal Merger Guidelines from Section 4 of the 1984 Merger 
Guidelines remain in effect for nonhorizontal mergers (i.e., vertical 
mergers; mergers that eliminate potential competitors), although they 
do not describe the full range of potential anti-competitive effects of 
nonhorizontal mergers. 


2. Antitrust Guidelines for the Licensing of Intellectual Property  


The Antitrust Guidelines for the Licensing of Intellectual Property (IP 
Guidelines) were jointly issued by the Division and FTC on April 6, 1995. 
The IP Guidelines state the two agencies’ enforcement policy with 
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respect to the licensing of intellectual property protected by patent, 
copyright, and trade secret law.  


3. Antitrust Enforcement Guidelines for International Operations  


The Antitrust Enforcement Guidelines for International Operations 
(International Guidelines) were jointly issued by the Division and FTC in 
April, 1995, and replaced the international guidelines issued by the 
Department in 1988. The International Guidelines provide antitrust 
guidance to businesses engaged in international operations on 
questions that relate to the two agencies’ international enforcement 
policy. The International Guidelines address such topics as subject 
matter jurisdiction over conduct and entities outside the United States, 
comity, mutual assistance in international antitrust enforcement, and 
the effects of foreign governmental involvement on the antitrust 
liability of private entities.  


4. Statements of Antitrust Enforcement Policy and Analytical 
Principles Relating to Health Care and Antitrust  


The Statements of Antitrust Enforcement Policy and Analytical 
Principles Relating to Health Care and Antitrust (Health Care Policy 
Statements) were jointly issued by the Division and FTC on August 28, 
1996. They revise policy statements jointly issued by the agencies on 
September 27, 1994, which were themselves a revision and expansion 
of joint policy statements issued on September 15, 1993. The Health 
Care Policy Statements consist of nine statements that describe 
antitrust enforcement policy with respect to various issues in the health 
care industry. Most of the statements include guidance in the form of 
antitrust safety zones, which describe conduct that the agencies will not 
challenge under the antitrust laws, absent extraordinary circumstances.








OATHS OF ADMISSION FOR ALL 50 STATES* 
 


* Compiled by Judge Margaret Robb of the Indiana Court of Appeals. 


 
Alabama 
 
I do solemnly swear (or affirm) that I will demean myself as an attorney, according to the best of my 
learning and ability, and with all good fidelity, as well to the court as to the client; that I will use no 
falsehood or delay any person’s cause for lucre or malice, and that I will support the Constitution of the 
State of Alabama and of the United States, so long as I continue a citizen(or legal resident) thereof, so 
help me God. 
 
 
Alaska 
 
I do affirm: 


I will support the Constitution of the United States and the Constitution of the State of Alaska;  
 
I will adhere to the Rules of Professional Conduct in my dealings with clients, judicial officers, 
attorneys, and all other persons; 
 
I will maintain the respect due to courts of justice and judicial officers; 
 
I will not counsel or maintain any proceedings that I believe are taken in bad faith or any defense that I 
do not believe is honestly debatable under the law of the land; 
 
I will be truthful and honorable in the causes entrusted to me, and will never seek to mislead the judge or 
jury by an artifice or false statement of fact or law; 
 
I will maintain the confidences and preserve inviolate the secrets of my client, and will not accept 
compensation in connection with my client's business except from my client or with my client's 
knowledge or approval; 
 
I will be candid, fair, and courteous before the court and with other attorneys, and will advance no fact 
prejudicial to the honor or reputation of a party or witness, unless I am required to do so in order to 
obtain justice for my client; 
 
I will uphold the honor and maintain the dignity of the profession, and will strive to improve both the 
law and the administration of justice. 
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Arizona 
   
I, (state your name), do solemnly swear that I will support the Constitution of the United States and the 
Constitution of the State of Arizona; 
 


I will maintain the respect due to courts of justice and judicial officers; 
 
I will not counsel or maintain any suit or proceeding that shall appear to me to be without merit or to be 
unjust;  
 
I will not assert any defense except such as I honestly believe to be debatable under the law of the land; 
 
I will employ for the purpose of maintaining the causes confided to me such means only as are 
consistent with truth and honor; I will never seek to mislead the judge or jury by any misstatement or 
false statement of fact or law; 
 
I will maintain the confidence and preserve inviolate the secrets of my client; I will accept no 
compensation in connection with my client's business except from my client or with my client's 
knowledge and approval; 
 
I will abstain from all offensive conduct; I will not advance any fact prejudicial to the honor or 
reputation of a party or witness, unless required by the justice of the cause with which I am charged; 
 
I will never reject, from any consideration personal to myself, the cause of the defenseless or oppressed, 
nor will I delay any person's cause for greed or malice; 
 
I will at all times faithfully and diligently adhere to the rules of professional responsibility and a lawyer's 
creed of professionalism of the State Bar of Arizona. 
 
 
Arkansas 
 
I DO SOLEMNLY SWEAR OR AFFIRM: 
 
I will support the Constitution of the United States and the Constitution of the State of Arkansas, and I 
will faithfully perform the duties of attorney at law. 
 
I will maintain the respect and courtesy due to courts of justice, judicial officers, and those who assist 
them. 
 
I will, to the best of my ability, abide by the Arkansas Rules of Professional Conduct and any other 
standards of ethics proclaimed by the courts, and in doubtful cases I will attempt to abide by the spirit of 
those ethical rules and precepts of honor and fair play. 
 
To opposing parties and their counsel, I pledge fairness, integrity, and civility, not only in court, but also 
in all written and oral communications. 
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I will not reject, from any consideration personal to myself, the cause of the impoverished, the 
defenseless, or the oppressed. 
 
I will endeavor always to advance the cause of justice and to defend and to keep inviolate the rights of 
all persons whose trust is conferred upon me as an attorney at law. 
 
 
California 
 
I solemnly swear (or affirm) that I will support the Constitution of the United States and the Constitution 
of the State of California, and that I will faithfully discharge the duties of an attorney and counse1or at 
law to the best of my knowledge and ability. 
 
 
Colorado 
 
I DO SOLEMNLY SWEAR by the Everliving God (OR AFFIRM) that: 
 
I will support the Constitution of the United States and the Constitution of the State of Colorado;  I will 
maintain the respect due to Courts and judicial officers; I will employ only such means as are consistent 
with truth and honor; I will treat all persons whom I encounter through my practice of law with fairness, 
courtesy, respect and honesty; I will use my knowledge of the law for the betterment of society and the 
improvement of the legal system; I will never reject, from any consideration personal to myself, the 
cause of the defenseless or oppressed; I will at all times faithfully and diligently adhere to the Colorado 
Rules of Professional Conduct. 
 
 
Connecticut 
 


You solemnly swear or solemnly and sincerely affirm, as the case may be, that you will do nothing 
dishonest, and will not knowingly allow anything dishonest to be done in court, and that you will inform 
the court of any dishonesty of which you have knowledge; that you will not knowingly maintain or 
assist in maintaining any cause of action that is false or unlawful; that you will not obstruct any cause of 
action for personal gain or malice; but that you will exercise the office of attorney, in any court in which 
you may practice, according to the best of your learning and judgment, faithfully, to both your client and 
the court; so help you God or upon penalty of perjury.  
 
 
Delaware 
 
I do solemnly swear (or affirm) that I will support the Constitution of the United States and the 
Constitution of the State of Delaware; that I will behave myself in the office of an attorney within the 
Court according to the best of my learning and ability and with all good fidelity, as well to the Court as 
to the client; that I will use no falsehood, nor delay any person's cause through lucre and malice.  
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Florida 
 
I do solemnly swear: I will support the Constitution of the United States and the Constitution of the State 
of Florida; I will maintain the respect due to courts of justice and judicial officers; I will not counsel or 
maintain any suit or proceedings which shall appear to me to be unjust, nor any defense except such as I 
believe to be honestly debatable under the law of the land; I will employ, for the purpose of maintaining 
the causes confided in me such means only as are consistent with truth and honor, and will never seek to 
mislead the judge or jury by any artifice or false statement of fact or law; I will maintain the confidence 
and preserve inviolate the secrets of my clients, and will accept no compensation in connection with 
their business except from them or with their knowledge and approval; To opposing parties and their 
counsel, I pledge fairness, integrity, and civility, not only in court, but also in all written and oral 
communications; I will abstain from all offensive personality and advance no fact prejudicial to the 
honor or reputation of a party or witness, unless required by the justice of the cause with which I am 
charged; I will never reject, from any consideration personal to myself, the cause of the defenseless or 
oppressed, or delay anyone’s cause for lucre or malice. So help me God.  
 
 
Georgia 
 
I do solemnly swear that I will conduct myself as an attorney or counselor of the Supreme Court of 
Georgia, truly and honestly, justly and uprightly, and according to law; and that I will support 
the Constitution of the State of Georgia and the Constitution of the United States. So help me God. 
 
 
Hawaii 
 
I do solemnly swear (or affirm) that I will support and defend the Constitution of the United States and 
the Constitution and laws of the State of Hawaii, and that I will at all times conduct myself in 
accordance with the Hawaii Rules of Professional Conduct. 
 
As an officer of the courts to which I am admitted to practice, I will conduct myself with dignity and 
civility towards judicial officers, court staff, and my fellow professionals. 
 
I will faithfully discharge my duties as attorney, counselor, and solicitor in the courts of the state to the 
best of my ability, giving due consideration to the legal needs of those without access to justice. 
 
 
Idaho 
 
I DO SOLEMNLY SWEAR THAT: (I do solemnly affirm that:)  
 
I will support the Constitution of the United States and the Constitution of the State of Idaho.  
 
I will abide by the rules of professional conduct adopted by the Idaho Supreme Court.  
 
I will respect courts and judicial officers in keeping with my role as an officer of the court.  







5 
 


 
I will represent my clients with vigor and zeal, and will preserve inviolate their confidences and secrets.  
 
I will never seek to mislead a court or opposing party by false statement of fact or law, and will 
scrupulously honor promises and commitments made.  
 
I will attempt to resolve matters expeditiously and without unnecessary expense.  
 
I will contribute time and resources to public service, and will never reject, for any consideration 
personal to myself, the cause of the defenseless or oppressed.  
 
I will conduct myself personally and professionally in conformity with the high standards of my 
profession.  
 
SO HELP ME GOD. (I hereby affirm.) 
 
 
Illinois 
 
I do solemnly swear (or affirm, as the case may be), that I will support the constitution of the United 
States and the constitution of the state of Illinois, and that I will faithfully discharge the duties of the 
office of attorney and counselor at law to the best of my ability. 
 
 
Indiana 
 
I do solemnly swear or affirm that: I will support the Constitution of the United States and the 
Constitution of the State of Indiana; I will maintain the respect due to courts of justice and judicial 
officers; I will not counsel or maintain any action, proceeding, or defense which shall appear to me to be 
unjust, but this obligation shall not prevent me from defending a person charged with crime in any case; 
I will employ for the purpose of maintaining the causes confided to me, such means only as are 
consistent with truth, and never seek to mislead the court or jury by any artifice or false statement of fact 
or law; I will maintain the confidence and preserve inviolate the secrets of my client at every peril to 
myself; I will abstain from offensive personality and advance no fact prejudicial to the honor or 
reputation of a party or witness, unless required by the justice of the cause with which I am charged; I 
will not encourage either the commencement or the continuance of any action or proceeding from any 
motive of passion or interest; I will never reject, from any consideration personal to myself, the cause of 
the defenseless, the oppressed or those who cannot afford adequate legal assistance; so help me God. 
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Iowa 
 
I do solemnly swear: 
 
I will support the Constitution of the United States and the Constitution of the State of Iowa; 
 
I will maintain the respect due to courts of justice and judicial officers; 
 
I will not counsel or maintain any suit or proceeding which shall appear to me to be unjust, nor any 
defense except the defense of a person charged with a public offense; 
 
I will employ for the purpose of maintaining the causes confided to me such means only as are 
consistent with truth, and will never seek to mislead the judges by any artifice or false statement of fact 
or law; 
 
I will maintain the confidence, and, at any peril to myself, will preserve the secret of my client; 
 
I will abstain from all offensive personality, and advance no fact prejudicial to the honor or reputation of 
a party or witness, unless required by the justice of the cause with which I am charged; 
 
I will refuse to encourage either the commencement or continuance of an action proceeding from any 
motive of passion or interest; 
 
I will never reject, from any consideration personal to myself, the cause of the defenseless or oppressed; 
and 
 
I will faithfully discharge the duties of an attorney and counselor at law to the best of my ability and in 
accordance with the ethics of my profession, So Help Me God.   
 


Kansas 
 
You do solemnly swear or affirm that you will support and bear true allegiance to the Constitution of the 
United States and the Constitution of the State of Kansas; that you will neither delay nor deny the rights 
of any person through malice, for lucre, or from any unworthy desire; that you will not knowingly foster 
or promote, or give your assent to any fraudulent, groundless or unjust suit; that you will neither do, nor 
consent to the doing of any falsehood in court; and that you will discharge your duties as an attorney and 
counselor of the Supreme Court and all other courts of the State of Kansas with fidelity both to the Court 
and to your cause, and to the best of your knowledge and ability.  So help you God. 
 
 
Kentucky 
 
I do solemnly swear (or affirm, as the case may be) that I will support the Constitution of the United 
States and the Constitution of this Commonwealth, and be faithful and true to the Commonwealth of 
Kentucky so long as I continue a citizen thereof, and that I will faithfully execute, to the best of my 
ability, the office of .... according to law; and I do further solemnly swear (or affirm) that since the 
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adoption of the present Constitution, I, being a citizen of this State, have not fought a duel with deadly 
weapons within this State nor out of it, nor have I sent or accepted a challenge to fight a duel with 
deadly weapons, nor have I acted as second in carrying a challenge, nor aided or assisted any person 
thus offending, so help me God. 
 
 
Louisiana 
 
I, SOLEMNLY SWEAR OR AFFIRM 
 
I will support the Constitution of the United States and the Constitution of the State of Louisiana; 
 
I will maintain the respect due to courts of justice and judicial officers; I will not counsel or maintain 
any suit or proceeding which shall appear to me to be unjust nor any defense except such as I believe to 
be honestly debatable under the law of the land; 
 
I will employ for the purpose of maintaining the causes confided to me such means only as are 
consistent with truth and honor and will never seek to mislead the judge or jury by any artifice or false 
statement of fact or law; 
 
I will maintain the confidence and preserve inviolate the secrets of my client and will  accept no 
compensation in connection with a client's business except from the client or with the client's knowledge 
and approval; 
 
To opposing parties and their counsel, I pledge fairness, integrity, and civility, not only in court, but also 
in all written and oral communications; 
I will abstain from all offensive personality and advance no fact prejudicial to the honor or  reputation of 
a party or witness unless required by the justice of the cause with which I am charged; 
 
I will never reject from any consideration personal to myself the cause of the defenseless or oppressed or 
delay any person's cause for lucre or malice. 
SO HELP ME GOD! 
 
 
Maine 
 
You solemnly swear that you will do no falsehood nor consent to the doing of any in court, and that if 
you know of an intention to commit any, you will give knowledge thereof to the justices of the court or 
some of them that it may be prevented; you will not wittingly or willingly promote or sue any false, 
groundless or unlawful suit nor give aid or consent to the same; that you will delay no man for lucre or 
malice, but will conduct yourself in the office of an attorney within the courts according to the best of 
your knowledge and discretion, and with all good fidelity, as well as to the courts, as to your clients. So 
help you God.  
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Maryland  


 
I do solemnly (swear) (affirm) that I will at all times demean myself fairly and honorably as an attorney 
and practitioner at law; that I will bear true allegiance to the State of Maryland, and support the laws and 
Constitution thereof, and that I will bear true allegiance to the United States, and that I will support, 
protect and defend the Constitution, laws and government thereof as the supreme law of the land; any 
law, or ordinance of this or any state to the contrary notwithstanding.  
 
 
Massachusetts 
 
I (repeat the name) solemnly swear that I will do no falsehood, nor consent to the doing of any in court; I 
will not wittingly or willingly promote or sue any false, groundless or unlawful suit, nor give aid or 
consent to the same; I will delay no man for lucre or malice; but I will conduct myself in the office of an 
attorney within the courts according to the best of my knowledge and discretion, and with all good 
fidelity as well to the courts as my clients. So help me God. 
  
 
Michigan 
 
I do solemnly swear (or affirm): 
 
I will support the Constitution of the United States and the Constitution of the State of Michigan; 
 
I will maintain the respect due to courts of justice and judicial officers; 
 
I will not counsel or maintain any suit or proceeding which shall appear to me to be unjust, nor any 
defense except such as I believe to be honestly debatable under the law of the land; 
 
I will employ for the purpose of maintaining the causes confided to me such means only as are 
consistent with truth and honor, and will never seek to mislead the judge or jury by any artifice or false 
statement of fact or law; 
 
I will maintain the confidence and preserve inviolate the secrets of my client, and will accept no 
compensation in connection with my client's business except with my client's knowledge and approval; 
 
I will abstain from all offensive personality, and advance no fact prejudicial to the honor or reputation of 
a party or witness, unless required by the justice of the cause with which I am charged; 
I will never reject, from any consideration personal to myself, the cause of the defenseless or oppressed, 
or delay any cause for lucre or malice; 
 
I will in all other respects conduct myself personally and professionally in conformity with the high 
standards of conduct imposed upon members of the bar as conditions for the privilege to practice law in 
this State. 
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Minnesota 
 
You do swear that you will support the Constitution of the United States and that of the state of 
Minnesota, and will conduct yourself as an attorney and counselor at law in an upright and courteous 
manner, to the best of your learning and ability, with all good fidelity as well to the court as to the client, 
and that you will use no falsehood or deceit, nor delay any person's cause for lucre or malice.  So help 
you God. 
 
 
Mississippi 
 
I do solemnly swear (or affirm) that I will demean myself, as an attorney and counselor of this court, 
according to the best of my learning and ability, and with all good fidelity as well to the court as to the 
client; that I will use no falsehood nor delay any person's cause for lucre or malice, and that I will 
support the Constitution of the State of Mississippi so long as I continue a citizen thereof. So help me 
God.  
 
 


Missouri 
 
I do solemnly swear that I will support the Constitution of the United States and the Constitution of the 
State of Missouri; 


That I will maintain the respect due courts of justice, judicial officers and members of my profession and 
will at all times conduct myself with dignity becoming of an officer of the court in which I appear; 


That I will never seek to mislead the judge or jury by any artifice or false statement of fact or law; 


That I will at all times conduct myself in accordance with the Rules of Professional Conduct; and, 


That I will practice law to the best of my knowledge and ability and with consideration for the 
defenseless and oppressed.  


So help me God. 
 
 
Montana 
 
I do solemnly swear (or affirm) that I will support, protect and defend the Constitution of the United 
States, and the Constitution of the State of Montana, and that I will discharge the duties of my office 
with fidelity (so help me God). 
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Nebraska 
 
You do solemnly swear that you will support the Constitution of the United States, and the Constitution 
of this state, and that you will faithfully discharge the duties of an attorney and counselor, according to 
the best of your ability. 
 


Nevada 
 
I, ________, do solemnly affirm that I will support, protect and defend the Constitution and Government 
of the United States, and the Constitution and government of the State of Nevada, against all enemies, 
whether domestic or foreign, and that I will bear true faith, allegiance and loyalty to the same, any 
ordinance, resolution or law of any state notwithstanding, and that I will well and faithfully perform all 
the duties of the office of attorney, on which I am about to enter; under the pains and penalties of 
perjury.  
 
 
New Hampshire 
 
You solemnly swear or affirm that you will do no falsehood, nor consent that any be done in the court, 
and if you know of any, that you will give knowledge thereof to the justices of the court, or some of 
them, that it may be reformed; that you will not wittingly or willingly promote, sue or procure to be sued 
any false or unlawful suit, nor consent to the same; that you will delay no person for lucre or malice, and 
will act in the office of an attorney within the court according to the best of your learning and discretion, 
and with all good fidelity as well to the court as to your client. So help you God or under the pains and 
penalty of perjury.  
 


New Mexico 
 
I, __________________, do solemnly swear or affirm: 
 
I will support the Constitution of the United States and the Constitution of the State of New Mexico; 
 
I will maintain the respect due to courts of justice and judicial officers; 
 
I will comply with the Rules of Professional Conduct adopted by the New Mexico Supreme Court; 
 
I will not counsel or maintain any suit or proceeding which shall appear to me to be unjust, nor any 
defense except such as I believe to be honestly debatable under the law of the land; 
 
I will employ for the purpose of maintaining the causes confided to me such means only as are 
consistent with truth and honor, and will never seek to mislead the judge or jury by any artifice or false 
statement of fact or law; 
 
I will maintain the confidence and preserve inviolate the secrets of my clients, and will accept no 
compensation in connection with their business except from them or with their knowledge and approval; 
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I will maintain civility at all times, abstain from all offensive personality, and advance no fact 
prejudicial to the honor or reputation of a party or witness unless required by the justice of the cause 
with which I am charged; 
 
I will never reject from any consideration personal to myself the cause of the defenseless or oppressed, 
or delay any person's cause for lucre or malice. 
 
 
New Jersey 
 
I do solemnly swear (or affirm) that, to the best of my knowledge and ability, I will support and defend 
the Constitution of the United States against all enemies, foreign and domestic, and that I will bear true 
faith and allegiance to the same; that I take this obligation freely, without any mental reservation or 
purpose of evasion; and that I demean myself as an Attorney At Law of this Court, uprightly and 
according to law. So help me God. 
 
 
New York 
 
I do solemnly swear (or affirm) that I will support the constitution of the United States, and the 
constitution of the State of New York, and that I will faithfully discharge the duties of the office of 
[attorney and counselor-at-law], according to the best of my ability. 
 
 
North Carolina 
 
I, ________ , do solemnly swear that I will support the Constitution of the United States; so help me 
God. 
 
I, ________, do solemnly and sincerely swear that I will be faithful and bear true allegiance to the State 
of North Carolina and to the Constitutional powers and authorities which are or may be established for 
the government thereof; and that I will endeavor to support, maintain and defend the Constitution of said 
state, not inconsistent with the Constitution of the United States, to the best of my knowledge and 
ability; so help me God. 
 
I, ________,  do swear that I will truly and honestly demean myself in the practice of an Attorney, 
according to the best of my knowledge and ability, so help me God. 
 
 
North Dakota   
 
I do solemnly swear (or affirm as the case may be) that I will support the Constitution of the United 
States and the Constitution of the State of North Dakota; and that I will faithfully discharge the duties of 
the office of _________ according to the best of my ability, so help me God (if an oath), (under pains 
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and penalties of perjury) if an affirmation, and any other oath, declaration, or test may not be required as 
a qualification for any office or public trust. 
 
 
Ohio 
 
I Do Solemnly Swear:  
 
I will support the Constitution of the United States and the Constitution of the State of Ohio;  
 
I will maintain the respect due to courts of justice and judicial officers;  
 
I will not counsel or maintain any suit or proceeding which shall appear to me to be unjust, nor any 
defense except such as I believe to be honestly debatable under the law of the land;  
 
I will employ for the sole purposes of maintaining the causes confined to me such means only as are 
consistent with truth and honor, and will never seek to mislead the judge or jury by any artifice or false 
statement of fact or law;  
 
I will maintain the confidence and preserve inviolate the secrets of my client, and will accept no 
compensation in connection with his business except from him or his knowledge and approval;  
 
I will abstain from all offensive personality, and advance no fact prejudicial to the honor or reputation of 
a part or witness, unless required by the justice of the cause with which I am charged;  
 
I will never reject, from any consideration person to myself, the cause of the defenseless or oppressed, or 
delay any man's cause for lucre or malice.  
So Help Me God.  
 
 
Oklahoma 
 
You do solemnly swear that you will support, protect and defend the Constitution of the United States, 
and the Constitution of the State of Oklahoma; that you will do no falsehood or consent that any be done 
in court, and if you know of any you will give knowledge thereof to the judges of the court, or some one 
of them, that it may be reformed; you will not wittingly, willingly or knowingly promote, sue, or procure 
to be sued, any false or unlawful suit, or give aid or consent to the same; you will delay no man for lucre 
or malice, but will act in the office of attorney in this court according to your best learning and 
discretion, with all good fidelity as well to the court as to your client, so help you God.   
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Oregon 
 
I ____ swear or affirm  
That I will faithfully and honestly conduct myself in the office of an attorney in the courts of the State 
ofOregon; that I will observe and abide by the Rules of Professional Conduct approved by the Supreme 
Court of the State of Oregon; and that I will support the Constitution and laws of the United States and 
of the State of Oregon. 
 
 
Pennsylvania 
 
I do solemnly swear (or affirm) that I will support, obey and defend the Constitution of the United States 
and the Constitution of this Commonwealth and that I will discharge the duties of my office with 
fidelity, as well to the court as to the client, that I will use no falsehood, nor delay the cause of any 
person for lucre or malice. 
 


Rhode Island 
 
You solemnly swear that in the exercise of the office of attorney and counselor you will do no 
falsehood, nor consent to any being done; you will not wittingly or willingly promote, sue or cause to be 
sued any false or unlawful suit; or give aid, or consent to the same; you will delay no man's cause for 
lucre or malice; you will in all respects demean yourself as an attorney and counselor of this court and of 
all other courts before which you may practice uprightly and ac-cording to law, with fidelity as well to 
the court as to your client; and that you will support the constitution and laws of this state and the 
constitution and laws of the United States. So help you God. 
 
 
South Carolina 
 
I do solemnly swear (or affirm) that: 
  
I am duly qualified, according to the Constitution of this State, to exercise the duties of the office to 
which I have been appointed, and that I will, to the best of my ability, discharge those duties and will 
preserve, protect and defend the Constitution of this State and of the United States; 
  
I will maintain the respect and courtesy due to courts of justice, judicial officers, and those who assist 
them; 
  
To my clients, I pledge faithfulness, competence, diligence, good judgment and prompt communication; 
  
To opposing parties and their counsel, I pledge fairness, integrity, and civility, not only in court, but also 
in all written and oral communications; 
  
I will not pursue or maintain any suit or proceeding which appears to me to be unjust nor maintain any 
defenses except those I believe to be honestly debatable under the law of the land, but this obligation 
shall not prevent me from defending a person charged with a crime; 
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I will employ for the purpose of maintaining the causes confided to me only such means as are 
consistent with trust and honor and the principles of professionalism, and will never seek to mislead an 
opposing party, the judge or jury by a false statement of fact or law; 
  
I will respect and preserve inviolate the confidences of my clients, and will accept no compensation in 
connection with a client’s business except from the client or with the client’s knowledge and approval; 
  
I will maintain the dignity of the legal system and advance no fact prejudicial to the honor or reputation 
of a party or witness, unless required by the justice of the cause with which I am charged; 
  
I will assist the defenseless or oppressed by ensuring that justice is available to all citizens and will not 
delay any person’s cause for profit or malice; 
  
[So help me God.] 
 
 
South Dakota 
 
I do solemnly swear, or affirm, that: 
 
I will support the Constitution of the United States and the Constitution of the State of South Dakota; 
 
I will maintain the respect due to courts of justice and judicial officers; 
 
I will not counsel or maintain any suit or proceeding which shall appear to me to be unjust, nor any 
defense except such as I believe to be honestly debatable under the law of the land; 
 
I will employ for the purpose of maintaining the causes confided to me such means only as are 
consistent with truth and honor, and will never seek to mislead the judge or jury by any artifice or false 
statement of fact or law; 
 
I will maintain the confidence and preserve inviolate the secrets of my client, and will accept no 
compensation in connection with a client's business except from that client or with the client's 
knowledge or approval; 
 
I will abstain from all offensive personality, and advance no fact prejudicial to the honor or reputation of 
a party or witness, unless required by the justice of the cause with which I am charged; 
 
I will never reject, from any consideration personal to myself, the cause of the defenseless or oppressed, 
or delay any person's cause for lucre or malice. 
 


Tennessee 
 
I, ___________, do solemnly swear or affirm that I will support the Constitution of the United States 
and the Constitution of the State of Tennessee, and that I will truly and honestly demean myself in the 
practice of my profession to the best of my skill and abilities, so help me God. 
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Texas 
 
I, ________________,  do solemnly swear that I will support the constitution of the United States, and 
of State; that I will honestly demean myself in the practice of the law, and will 
discharge my duties to my clients to the best of my ability.  So help me God.  
 
 
Utah 
 
I DO SOLEMNLY SWEAR that I will support, obey and defend the Constitution of the United States 
and the Constitution of Utah; that I will discharge the duties of attorney and counselor at law as an 
officer of the courts with honesty, fidelity, professionalism, and civility; and that I will faithfully observe 
the Rules of Professional Conduct and the Standards of Professionalism and Civility promulgated by the 
Supreme Court of the State of Utah. 
 


Vermont 
 
You do solemnly swear (or affirm) that you will do no falsehood, nor consent that any be done in court, 
and if you know of any, you will give knowledge thereof to the judges of the court or some of them, that 
it may be reformed; that you will not wittingly, willingly or knowingly promote, sue or procure to be 
sued, any false or unlawful suit, or give aid or consent to the same; that you will delay no person for 
lucre or malice, but will act in the office of attorney within the court, according to your best learning and 
discretion, with all good fidelity as well to the court as to your client. (If an oath) So help you God. (If 
an affirmation) Under the pains and penalties of perjury. [I do.] 
 
You do solemnly swear (or affirm) that you will be true and faithful to the State of Vermont, and that 
you will not, directly or indirectly, do any act or thing injurious to the Constitution or Government 
thereof. (if an oath) So help you God. (If an affirmation) Under the pains and penalties of perjury. [I do.] 
 
You do solemnly swear (or affirm) that you will be true and faithful to the United States of America and 
that you will not, directly or indirectly, do any act or thing injurious to the Constitution or Government 
thereof. (If an oath) So help you God. (If an affirmation) Under the pains and penalties of perjury. [I do.] 
 
 
Virginia 
 
Do you solemnly swear or affirm that you will support the Constitution of the United States and the 
Constitution of the Commonwealth of Virginia, and that you will faithfully, honestly, professionally, 
and courteously demean yourself in the practice of law and execute your office of attorney at law to the 
best of your ability, so help you God? 
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Washington 
 
I, _______________, do solemnly declare: 
 
1.   I am fully subject to the laws of the State of Washington and the laws of the United States and 


will abide by the same. 
 
2.   I will support the Constitution of the State of Washington and the Constitution of the United 


States. 
 
3.  I will abide by the Rules of Professional Conduct approved by the Supreme Court of the State of 


Washington. 
 
4.  I will maintain the respect due to the courts of justice and judicial officers. 
 
5.  I will not counsel or maintain any suit or proceeding which shall appear to me to be unjust, or 


any defense except as I believe to be honestly debatable under the law, unless it is in defense of a 
person charged with a public offense. I will employ, for the purpose of maintaining the causes 
confided to me, only those means consistent with truth and honor. I will never seek to mislead 
the judge or jury by any artifice or false statement. 


 
6.  I will maintain the confidence and preserve inviolate the secrets of my client and will accept no 


compensation in connection with the business of my client, unless this compensation is from or 
with the knowledge and approval of the client or with the approval of the court. 


 
7.  I will abstain from all offensive personalities and advance no fact prejudicial to the honor or 


reputation of a party or witness unless required by the justice of the cause with which I am 
charged. 


 
8.  I will never reject, from any consideration personal to myself, the cause of the defenseless or 


oppressed, or delay unjustly the cause of any person. 
 


 
West Virginia 
 
I do solemnly swear or affirm that: I will support the Constitution of the United States and the 
Constitution of the State of West Virginia; that I will honestly demean myself in the practice of law; 
and, to the best of my ability, execute my office of attorney-at-law; so help me God. 
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Wisconsin 
 
I will support the constitution of the United States and the constitution of the state of Wisconsin;   
 
I will maintain the respect due to courts of justice and judicial officers;  
 
I will not counsel or maintain any suit or proceeding which shall appear to me to be unjust, or any defense, 
except such as I believe to be honestly debatable under the law of the land;   
 
I will employ, for the purpose of maintaining the causes confided to me, such means only as are consistent 
with truth and honor, and will never seek to mislead the judge or jury by any artifice or false statement of 
fact or law;  
 
I will maintain the confidence and preserve inviolate the secrets of my client and will accept no 
compensation in connection with my client's business except from my client or with my client's knowledge 
and approval;   
 
I will abstain from all offensive personality and advance no fact prejudicial to the honor or reputation of a 
party or witness, unless required by the justice of the cause with which I am charged;  
 
 
I will never reject, from any consideration personal to myself, the cause of the defenseless or oppressed, or 
delay any person's cause for lucre or malice. So help me God.   
 
 
Wyoming 
 
I __________________, do solemnly swear that I will support, obey and defend the Constitution of the 
United States and the Constitution and laws of the State of Wyoming, and that I will faithfully and 
honestly and to the best of my ability discharge the duties of an Attorney and Counselor at Law. 
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RCW RCW 23B.01.40023B.01.400


Definitions.Definitions.
Unless the context clearly requires otherwise, the definitions in this section apply throughout thisUnless the context clearly requires otherwise, the definitions in this section apply throughout this


title.title.
(1) "Articles of incorporation" include amended and restated articles of incorporation and articles(1) "Articles of incorporation" include amended and restated articles of incorporation and articles


of merger.of merger.
(2) "Authorized shares" means the shares of all classes a domestic or foreign corporation is(2) "Authorized shares" means the shares of all classes a domestic or foreign corporation is


authorized to issue.authorized to issue.
(3) "Conspicuous" means so prepared that a reasonable person against whom the writing is to(3) "Conspicuous" means so prepared that a reasonable person against whom the writing is to


operate should have noticed it. For example, text in italics, boldface, contrasting color, capitals, oroperate should have noticed it. For example, text in italics, boldface, contrasting color, capitals, or
underlined is conspicuous.underlined is conspicuous.


(4) "Controlling interest" means ownership of an entity's outstanding shares or interests in such(4) "Controlling interest" means ownership of an entity's outstanding shares or interests in such
number as to entitle the holder at the time to elect a majority of the entity's directors or other governorsnumber as to entitle the holder at the time to elect a majority of the entity's directors or other governors
without regard to voting power which may thereafter exist upon a default, failure, or other contingency.without regard to voting power which may thereafter exist upon a default, failure, or other contingency.


(5) "Corporate action" means any resolution, act, policy, contract, transaction, plan, adoption or(5) "Corporate action" means any resolution, act, policy, contract, transaction, plan, adoption or
amendment of articles of incorporation or bylaws, or other matter approved by or submitted for approvalamendment of articles of incorporation or bylaws, or other matter approved by or submitted for approval
to a corporation's incorporators, board of directors or a committee thereof, or shareholders.to a corporation's incorporators, board of directors or a committee thereof, or shareholders.


(6) "Corporation" or "domestic corporation" means a corporation for profit, including a social(6) "Corporation" or "domestic corporation" means a corporation for profit, including a social
purpose corporation, which is not a foreign corporation, incorporated under or subject to the provisions ofpurpose corporation, which is not a foreign corporation, incorporated under or subject to the provisions of
this title.this title.


(7) "Deliver" or "delivery" means any method of delivery used in conventional commercial(7) "Deliver" or "delivery" means any method of delivery used in conventional commercial
practice, including delivery by hand, mail, commercial delivery, and, if authorized in accordance withpractice, including delivery by hand, mail, commercial delivery, and, if authorized in accordance with
RCW RCW 23B.01.41023B.01.410, by electronic transmission., by electronic transmission.


(8) "Distribution" means a direct or indirect transfer of money or other property, except its own(8) "Distribution" means a direct or indirect transfer of money or other property, except its own
shares, or incurrence of indebtedness by a corporation to or for the benefit of its shareholders in respectshares, or incurrence of indebtedness by a corporation to or for the benefit of its shareholders in respect
to any of its shares. A distribution may be in the form of a declaration or payment of a dividend; ato any of its shares. A distribution may be in the form of a declaration or payment of a dividend; a
distribution in partial or complete liquidation, or upon voluntary or involuntary dissolution; a purchase,distribution in partial or complete liquidation, or upon voluntary or involuntary dissolution; a purchase,
redemption, or other acquisition of shares; a distribution of indebtedness; or otherwise.redemption, or other acquisition of shares; a distribution of indebtedness; or otherwise.


(9) "Document" means:(9) "Document" means:
(a) Any tangible medium on which information is inscribed, and includes handwritten, typed,(a) Any tangible medium on which information is inscribed, and includes handwritten, typed,


printed, or similar instruments or copies of such instruments; andprinted, or similar instruments or copies of such instruments; and
(b) An electronic record.(b) An electronic record.
(10) "Electronic" means relating to technology having electrical, digital, magnetic, wireless,(10) "Electronic" means relating to technology having electrical, digital, magnetic, wireless,


optical, electromagnetic, or similar capabilities.optical, electromagnetic, or similar capabilities.
(11) "Electronic mail" means an electronic transmission directed to a unique electronic mail(11) "Electronic mail" means an electronic transmission directed to a unique electronic mail


address, which electronic mail will be deemed to include any files attached thereto and any informationaddress, which electronic mail will be deemed to include any files attached thereto and any information
hyperlinked to a website if the electronic mail includes the contact information of an officer or agent ofhyperlinked to a website if the electronic mail includes the contact information of an officer or agent of
the corporation who is available to assist with accessing such files and information.the corporation who is available to assist with accessing such files and information.


(12) "Electronic mail address" means a destination, commonly expressed as a string of(12) "Electronic mail address" means a destination, commonly expressed as a string of
characters, consisting of a unique user name or mailbox, commonly referred to as the "local part" of thecharacters, consisting of a unique user name or mailbox, commonly referred to as the "local part" of the
address, and a reference to an internet domain, commonly referred to as the "domain part" of theaddress, and a reference to an internet domain, commonly referred to as the "domain part" of the
address, whether or not displayed, to which electronic mail can be sent or delivered.address, whether or not displayed, to which electronic mail can be sent or delivered.


(13) "Electronic record" means information that is stored in an electronic or other nontangible(13) "Electronic record" means information that is stored in an electronic or other nontangible
medium and: (a) Is retrievable in paper form by the recipient through an automated process used inmedium and: (a) Is retrievable in paper form by the recipient through an automated process used in
conventional commercial practice; or (b) if not retrievable in paper form by the recipient through anconventional commercial practice; or (b) if not retrievable in paper form by the recipient through an
automated process used in conventional commercial practice, is otherwise authorized in accordanceautomated process used in conventional commercial practice, is otherwise authorized in accordance
with RCW with RCW 23B.01.41023B.01.410(10).(10).


(14) "Electronic transmission" or "electronically transmitted" means internet transmission,(14) "Electronic transmission" or "electronically transmitted" means internet transmission,
telephonic transmission, electronic mail transmission, transmission of a telegram, cablegram, ortelephonic transmission, electronic mail transmission, transmission of a telegram, cablegram, or
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datagram, the use of, or participation in, one or more electronic networks or databases including one ordatagram, the use of, or participation in, one or more electronic networks or databases including one or
more distributed electronic networks or databases, or any other form or process of communication, notmore distributed electronic networks or databases, or any other form or process of communication, not
directly involving the physical transfer of paper or another tangible medium, which:directly involving the physical transfer of paper or another tangible medium, which:


(a) Is suitable for the retention, retrieval, and reproduction of information by the recipient; and(a) Is suitable for the retention, retrieval, and reproduction of information by the recipient; and
(b) Is retrievable in paper form by the recipient through an automated process used in(b) Is retrievable in paper form by the recipient through an automated process used in


conventional commercial practice, or, if not retrievable in paper form by the recipient through anconventional commercial practice, or, if not retrievable in paper form by the recipient through an
automated process used in conventional commercial practice, is otherwise authorized in accordanceautomated process used in conventional commercial practice, is otherwise authorized in accordance
with RCW with RCW 23B.01.41023B.01.410(10).(10).


(15) "Employee" includes an officer but not a director. A director may accept duties that make the(15) "Employee" includes an officer but not a director. A director may accept duties that make the
director also an employee.director also an employee.


(16) "Entity" includes a corporation and foreign corporation, not-for-profit corporation, business(16) "Entity" includes a corporation and foreign corporation, not-for-profit corporation, business
trust, estate, trust, partnership, limited liability company, association, joint venture, two or more personstrust, estate, trust, partnership, limited liability company, association, joint venture, two or more persons
having a joint or common economic interest, the state, United States, and a foreign governmentalhaving a joint or common economic interest, the state, United States, and a foreign governmental
subdivision, agency, or instrumentality, or any other legal or commercial entity.subdivision, agency, or instrumentality, or any other legal or commercial entity.


(17) "Execute," "executes," or "executed" means, with present intent to authenticate or adopt a(17) "Execute," "executes," or "executed" means, with present intent to authenticate or adopt a
document:document:


(a) To sign or adopt a tangible symbol to the document, and includes any manual, facsimile, or(a) To sign or adopt a tangible symbol to the document, and includes any manual, facsimile, or
conformed signature;conformed signature;


(b) To attach or logically associate with an electronic transmission an electronic sound, symbol, or(b) To attach or logically associate with an electronic transmission an electronic sound, symbol, or
process, and includes an electronic signature; orprocess, and includes an electronic signature; or


(c) With respect to a document to be filed with the secretary of state, in compliance with the(c) With respect to a document to be filed with the secretary of state, in compliance with the
standards for filing with the office of the secretary of state as prescribed by the secretary of state.standards for filing with the office of the secretary of state as prescribed by the secretary of state.


(18) "Foreign corporation" means a corporation for profit incorporated under a law other than the(18) "Foreign corporation" means a corporation for profit incorporated under a law other than the
law of this state.law of this state.


(19) "Foreign limited partnership" means a partnership formed under laws other than of this state(19) "Foreign limited partnership" means a partnership formed under laws other than of this state
and having as partners one or more general partners and one or more limited partners.and having as partners one or more general partners and one or more limited partners.


(20) "General social purpose" means the general social purpose for which a social purpose(20) "General social purpose" means the general social purpose for which a social purpose
corporation is organized as set forth in the articles of incorporation of the corporation in accordance withcorporation is organized as set forth in the articles of incorporation of the corporation in accordance with
RCW RCW 23B.25.04023B.25.040(1)(c).(1)(c).


(21) "Governmental subdivision" includes authority, county, district, and municipality.(21) "Governmental subdivision" includes authority, county, district, and municipality.
(22) "Governor" has the meaning given that term in RCW (22) "Governor" has the meaning given that term in RCW 23.95.10523.95.105..
(23) "Includes" denotes a partial definition.(23) "Includes" denotes a partial definition.
(24) "Individual" includes the estate of an incompetent or deceased individual.(24) "Individual" includes the estate of an incompetent or deceased individual.
(25) "Limited partnership" or "domestic limited partnership" means a partnership formed by two or(25) "Limited partnership" or "domestic limited partnership" means a partnership formed by two or


more persons under the laws of this state and having one or more general partners and one or moremore persons under the laws of this state and having one or more general partners and one or more
limited partners.limited partners.


(26) "Means" denotes an exhaustive definition.(26) "Means" denotes an exhaustive definition.
(27) "Notice" has the meaning provided in RCW (27) "Notice" has the meaning provided in RCW 23B.01.41023B.01.410..
(28) "Person" means an individual, corporation, business trust, estate, trust, partnership, limited(28) "Person" means an individual, corporation, business trust, estate, trust, partnership, limited


liability company, association, joint venture, government, governmental subdivision, agency, orliability company, association, joint venture, government, governmental subdivision, agency, or
instrumentality, or any other legal or commercial entity.instrumentality, or any other legal or commercial entity.


(29) "Principal office" means the office, in or out of this state, so designated in the annual report(29) "Principal office" means the office, in or out of this state, so designated in the annual report
where the principal executive offices of a domestic or foreign corporation are located.where the principal executive offices of a domestic or foreign corporation are located.


(30) "Proceeding" includes civil suit and criminal, administrative, and investigatory action.(30) "Proceeding" includes civil suit and criminal, administrative, and investigatory action.
(31) "Public company" means a corporation that has a class of shares registered with the federal(31) "Public company" means a corporation that has a class of shares registered with the federal


securities and exchange commission pursuant to section 12 or 15 of the securities exchange act ofsecurities and exchange commission pursuant to section 12 or 15 of the securities exchange act of
1934, or section 8 of the investment company act of 1940, or any successor statute.1934, or section 8 of the investment company act of 1940, or any successor statute.


(32) "Qualified director" means (a) with respect to a director's conflicting interest transaction as(32) "Qualified director" means (a) with respect to a director's conflicting interest transaction as
defined in RCW defined in RCW 23B.08.70023B.08.700, any director who does not have either (i) a conflicting interest respecting, any director who does not have either (i) a conflicting interest respecting
the transaction, or (ii) a familial, financial, professional, or employment relationship with a second directorthe transaction, or (ii) a familial, financial, professional, or employment relationship with a second director
who does have a conflicting interest respecting the transaction, which relationship would, in thewho does have a conflicting interest respecting the transaction, which relationship would, in the
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circumstances, reasonably be expected to exert an influence on the first director's judgment when votingcircumstances, reasonably be expected to exert an influence on the first director's judgment when voting
on the transaction; (b) with respect to RCW on the transaction; (b) with respect to RCW 23B.08.73523B.08.735, a qualified director under (a) of this subsection, a qualified director under (a) of this subsection
if the business opportunity were a director's conflicting interest transaction; and (c) with respect to RCWif the business opportunity were a director's conflicting interest transaction; and (c) with respect to RCW
23B.02.02023B.02.020(2)(g), a director who is not a director (i) to whom the limitation or elimination of the duty of an(2)(g), a director who is not a director (i) to whom the limitation or elimination of the duty of an
officer to offer potential business opportunities to the corporation would apply, or (ii) who has a familial,officer to offer potential business opportunities to the corporation would apply, or (ii) who has a familial,
financial, professional, or employment relationship with another officer to whom the limitation orfinancial, professional, or employment relationship with another officer to whom the limitation or
elimination would apply, which relationship would, in the circumstances, reasonably be expected to exertelimination would apply, which relationship would, in the circumstances, reasonably be expected to exert
an influence on the director's judgment when voting on the limitation or elimination.an influence on the director's judgment when voting on the limitation or elimination.


(33) "Record date" means the date established under chapter (33) "Record date" means the date established under chapter 23B.0723B.07 RCW on which a RCW on which a
corporation determines the identity of its shareholders and their shareholdings for purposes of this title.corporation determines the identity of its shareholders and their shareholdings for purposes of this title.
The determinations shall be made as of the close of business on the record date unless another time forThe determinations shall be made as of the close of business on the record date unless another time for
doing so is specified when the record date is fixed.doing so is specified when the record date is fixed.


(34) "Registered office" means the address of the corporation's registered agent.(34) "Registered office" means the address of the corporation's registered agent.
(35) "Secretary" means the corporate officer to whom the board of directors has delegated(35) "Secretary" means the corporate officer to whom the board of directors has delegated


responsibility under RCW responsibility under RCW 23B.08.40023B.08.400(3) for custody of the minutes of the meetings of the board of(3) for custody of the minutes of the meetings of the board of
directors and of the shareholders and for authenticating records of the corporation.directors and of the shareholders and for authenticating records of the corporation.


(36) "Shareholder" means the person in whose name shares are registered in the records of a(36) "Shareholder" means the person in whose name shares are registered in the records of a
corporation or the beneficial owner of shares to the extent of the rights granted by a nominee certificatecorporation or the beneficial owner of shares to the extent of the rights granted by a nominee certificate
on file with a corporation.on file with a corporation.


(37) "Shares" means the units into which the proprietary interests in a corporation are divided.(37) "Shares" means the units into which the proprietary interests in a corporation are divided.
(38) "Social purpose" includes any general social purpose and any specific social purpose.(38) "Social purpose" includes any general social purpose and any specific social purpose.
(39) "Social purpose corporation" means a corporation that has elected to be governed as a(39) "Social purpose corporation" means a corporation that has elected to be governed as a


social purpose corporation under chapter social purpose corporation under chapter 23B.2523B.25 RCW. RCW.
(40) "Specific social purpose" means the specific social purpose or purposes for which a social(40) "Specific social purpose" means the specific social purpose or purposes for which a social


purpose corporation is organized as set forth in the articles of incorporation of the corporation inpurpose corporation is organized as set forth in the articles of incorporation of the corporation in
accordance with RCW accordance with RCW 23B.25.04023B.25.040(2)(a).(2)(a).


(41) "State," when referring to a part of the United States, includes a state and commonwealth,(41) "State," when referring to a part of the United States, includes a state and commonwealth,
and their agencies and governmental subdivisions, and a territory and insular possession, and theirand their agencies and governmental subdivisions, and a territory and insular possession, and their
agencies and governmental subdivisions, of the United States.agencies and governmental subdivisions, of the United States.


(42) "Subscriber" means a person who subscribes for shares in a corporation, whether before or(42) "Subscriber" means a person who subscribes for shares in a corporation, whether before or
after incorporation.after incorporation.


(43) "Subsidiary" means an entity in which the corporation has, directly or indirectly, a controlling(43) "Subsidiary" means an entity in which the corporation has, directly or indirectly, a controlling
interest.interest.


(44) "United States" includes a district, authority, bureau, commission, department, and any other(44) "United States" includes a district, authority, bureau, commission, department, and any other
agency of the United States.agency of the United States.


(45) "Voting group" means all shares of one or more classes or series that under the articles of(45) "Voting group" means all shares of one or more classes or series that under the articles of
incorporation or this title are entitled to vote and be counted together collectively on a matter at aincorporation or this title are entitled to vote and be counted together collectively on a matter at a
meeting of shareholders. All shares entitled by the articles of incorporation or this title to vote generallymeeting of shareholders. All shares entitled by the articles of incorporation or this title to vote generally
on the matter are for that purpose a single voting group.on the matter are for that purpose a single voting group.


(46) "Writing" or "written" means any information in the form of a document.(46) "Writing" or "written" means any information in the form of a document.


[ [ 2021 c 84 § 12021 c 84 § 1; ; 2020 c 57 § 392020 c 57 § 39; ; 2019 c 141 § 52019 c 141 § 5; ; 2017 c 28 § 122017 c 28 § 12. Prior: . Prior: 2015 c 176 § 21482015 c 176 § 2148; ; 2015 c 20 §2015 c 20 §
11; ; 2012 c 215 § 172012 c 215 § 17; ; 2009 c 189 § 12009 c 189 § 1; prior: ; prior: 2002 c 297 § 92002 c 297 § 9; ; 2002 c 296 § 12002 c 296 § 1; ; 2000 c 168 § 12000 c 168 § 1; ; 1996 c 155 §1996 c 155 §
44; ; 1995 c 47 § 11995 c 47 § 1; prior: ; prior: 1991 c 269 § 351991 c 269 § 35; ; 1991 c 72 § 281991 c 72 § 28; ; 1989 c 165 § 141989 c 165 § 14.].]


NOTES:NOTES:


Effective dateEffective date——Contingent effective dateContingent effective date——2015 c 176:2015 c 176: See note following RCW See note following RCW
23.95.10023.95.100..
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I AM WANTING TO JOIN ANY FRATERNAL MEMBERSHIP ORGANIZATION, AND I WANT ALL EVIDENCE EXONERATING ME
UTILIZED TO REMOVE FRAUDS, FORGERY, AND FELONIES.

TODAY, I AM PROVIDING EVIDENCE OF OBSTRUCTION OF COMPETITION AND THE OBSTRUCTION OF COMPETITORS AND
THEIR EMPLOYEES FROM WORKING FOR ME.  WOULD THE POLICE, ENFORCE ALL KNOWN BUSINESS LAWS.
AS THE NAMED PARTY IN NUMEROUS CIVIL SUBJECT MATTER COURT HEARINGS AND CRIMINAL SUBJECT MATTER, THE
COURT HAS CONCEALED EVIDENCE AS FACTS OF LAW THAT IS PREJUDICIAL TO ME AND MY FAMILY.  I WANT THE
BRADY MATERIAL ADMITTED, THE ALIBI EVIDENCE ADMITTED, AND ALL THE FORGERY, FRAUDS, AND PERJURY
ADMITTED.  
IT IS PREJUDICIAL TO ME AS A PARTY; TO NOT REQUIRE THE ENFORCEMENT OF COURT RULES AND REQUIREMENTS OF
STATE AND FEDERAL LAWS. 
EVERY MEMBER OF ALL BAR ASSOCIATIONS HAVE THE OBLIGATION TO NEVER MISPRISION ANY FELONY.

Oaths.pdf

Oaths.pdf

THE SHERMAN ACT MAKES IT ANTI COMPETITIVE TO CONCEAL ANY FRAUDS, FORGERIES, FALSE ACCUSATIONS OF
CRIME; AND ANY AGREEMENT, CONTRACT OR CONSPIRACY TO REFUSE TO ENFORCE THE CIVIL RIGHTS OF AMERICAN
CITIZENS.
I WANT THOSE LIABLE FOR THE ENFORCEMENT OF THE STATE AND FEDERAL LAWS, TO ENFORCE THOSE LAWS AND
REMOVE ALL OBSTRUCTIONS OF MARKET COMPETITION. 
TODAY, I WANT MY SONS, I WANT SUED EVERY MANDATORY REPORTER, EVERY COP AND SHERIFF, EVERY FBI AGENT,
EVERY INDIVIDUAL IN ANY FORM OF GOVERNMENT; THAT IS OBLIGATED TO ENFORCE THE RIGHTS OF AMERICANS, TO
INNOVATE, DESIGN, MARKET AND SELL THEIR INTELLECTUAL PROPERTY.
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WOULD SOMEONE TELL THE COPS THAT YOU CANNOT REFUSE TO ENFORCE THE LAWS. YOU CANNOT REFUSE TO 
ALLOW AMERICANS TO EARN AN INCOME AND PAY TAXES.

HERE ARE SOME LINKS AND PICTURES, WOULD YOU INFORM EVERY COP AND EMPLOYEE OF EVERY FORM OF 
GOVERNMENT THAT THEY DO HAVE AN OBLIGATION TO ENFORCE THE RIGHTS OF CITIZENS.
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I WAS NOT IN SEQUIM ON DECEMBER 31ST, I WAS NOT IN JEFFERSON COUNTY ON JUNE 16TH, AND I NEVER WAS EVER 
INVOLVED IN ANYTHING CRIMINAL. 

WOULD SOMEONE TELL THE COPS, THAT YOU CANNOT REFUSE TO ENFORCE LAWS.
I AM BEING OBSTRUCTED FROM EARNING ANY INCOME, PAYING ANY TAXES, AND FROM REDUCING THE DEBT OF
THE UNITED STATES.  I HAVE OWNED BUSINESS AND I AM GOING TO PAY TAXES.  
IT IS A CRIME TO REFUSE TO ENFORCE THE RIGHTS OF CITIZENS, TO REFUSE TO EXONERATE THE INNOCENT AND TO
REFUSE TO OBLIGATE THE RIGHT TO EARNINGS AND TAXATION.
I WANT THE STATE OF WASHINGTON TO REMOVE ALL OBSTRUCTIONS OF BUSINESS, ALL OBSTRUCTIONS OF
EMPLOYMENT, ALL OBSTRUCTIONS OF PAYING TAXATION.  

I MADE SOME VIDEO_S AND I THOUGHT YOU MIGHT WANT TO WATCH THEM.PDF

I MADE SOME VIDEO_S AND I THOUGHT YOU
MIGHT WANT TO WATCH THEM.PDF

THE FALSE ACCUSATIONS OF CRIME, THE FRAUDULENT COURT ORDERS, AND THE OBSTRUCTIONS OF JUSTICE ARE
GOING TO BE SUED AND PROSECUTED.
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THIS STATE AND EVERY STATE TO ENFORCE AND REQUIRE MY RIGHT TO ALL THE FEDERAL FINANCING AVAILABLE TO
CITIZENS AND BUSINESS OWNERS THAT HAS THE FULL FAITH AND CREDIT OF THE UNITED STATES.  HAVE MY SONS, MY
FAMILY, MY RIGHTS, MARILYN AND HER KIDS CONTACT ME TODAY.  I AM MOVING, AND I WANT EVERY FEDERAL
RESOURCE AVAILABLE FOR MY SUCCESS AS A BUSINESS OWNER.
I WAS NOT IN SEQUIM WASHINGTON ON DECEMBER 31ST 2015, I WAS NOT IN JEFFERSON COUNTY ON JUNE 16TH OF
2017.  I HAVE EMAILED AND DOCUMENTED THAT I NEVER COMMITTED ANY CRIME.
I WANT THE PROSECUTORS OF CLALLAM AND JEFFERSON COUNTIES TO ADMIT THE EVIDENCE.
EXONERATE ME AND ENFORCE MY RIGHTS AS A VICTIM.

WOULD YOU INFORM EVERY INDIVIDUAL IN EACH OF THE 50 STATES THAT ARE ENLISTED IN THE STATE NATIONAL
GUARDS; THAT THEY AND THEIR STATE NATIONAL GUARDS CAN BE SUED FOR NOT DEFENDING THE DUE PROCESS OF
EACH STATES CONSTITUTION.  
I HAVE THE EVIDENCE THAT I NEVER COMMITTED ANY CRIME; AND I WANT TO SUE EVERY STATE NATIONAL GUARD FOR
REFUSING TO OBLIGATE THE DEFENSE OF THE INDIVIDUAL STATE CONSTITUTIONS.  
I HAVE BEEN DENIED ALL EXONERATING EVIDENCE; THE CONCEALMENT OF PROSECUTORIAL MISCONDUCT, AND THE
REFUSAL OF LAW ENFORCEMENT TO EXONERATE MYSELF.  
PLEASE, GET ME EVERY STATE NATIONAL GUARD EMPLOYEE FOR THE LAST 50 YEARS, AND ALL THE NAVY AND AIR
FORCE RESERVISTS.   



I AM GOING TO WANT THEM SUED AND IMPRISONED FOR THE REFUSAL TO OBLIGATE THE ENFORCEMENT OF STATE
LAWS, FEDERAL LAWS AND CONSTITUTIONS.
IT VIOLATES THE PRIVACY OF MYSELF AND MY FAMILY FOR THE GOVERNMENT TO FUNDAMENTALLY REFUSE TO
ENFORCE THE REQUIREMENTS OF DUE PROCESS.  IT VIOLATES MY PRIVACY AND THE PRIVACY OF MY FAMILY TO
REFUSE TO EXONERATE THE INNOCENT AND REFUSE TO HOUSE THE VICTIMS OF VIOLENT CRIMES.

HERE ARE SOME PICTURES, FOR POLICE AND SHERIFFS, THAT CANNOT READ, I AS A VICTIM OF VIOLENT CRIME; WANT
THE POLICE TO ENFORCE ALL OF MY RIGHTS.

YOU CANNOT REFUSE TO EXONERATE THE INNOCENT, YOU HAVE TO ADMIT THE BRADY MATERIAL AND THE ALIBI
EVIDENCE THAT I WAS NOT IN SEQUIM ON DECEMBER 31ST 2015 AND I WAS NOT IN JEFFERSON COUNTY ON JUNE 16TH
OF 2017.  
IT IS UNJUST TO REFUSE TO ENFORCE THE VICTIMS RIGHTS OF VIOLENT CRIME.
HERE IS A LINK TO ORAN'S LEGAL DICTIONARY, I WANT SUED THE CONCEALMENT OF ALL EVIDENCED CRIME.
https://drive.google.com/file/d/1R61_IIflVnnrOOMTmqagh-p13PWaoRj0/view?usp=sharing
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IT VIOLATES MY CIVIL RIGHTS TO NOT RECEIVE ANY DUE PROCESS FOR EVERY CIVIL SUBJECT MATTER COURT ORDER
THAT HAS BEEN ISSUED IN CLALLAM COUNTY.  IT VIOLATES MY CIVIL RIGHTS TO NOT EXONERATE AND NOT ENFORCE
MY PARENTING RIGHTS.
IT IS A CRIMINAL USE OF RESTORATION LAWS TO REFUSE TO EXONERATE THE ACCUSED.  I WAS NOT THERE, AND YOU
CANNOT SAY ANY DEFENDANT HAS ANY MENTAL DISEASE OR DEFECT UNLESS YOU HAVE EVIDENCE AGAINST THEM. 
TODAY, I WANT REMOVED EVERY FRAUDULENT USE OF ALL MENTAL HEALTH EVALUATIONS, THE FRAUDULENT USE OF
REFERRALS FOR CIVIL COMMITMENTS, AND THE FRAUDULENT USE OF RESTORATION LAWS.
HERE ARE SOME DRIVE LINKS;
https://drive.google.com/drive/folders/1kkRORCbT66EgMzVallgwA6D0CyNs_BSI?usp=sharing

https://drive.google.com/drive/folders/1wG8Qm5epIBuK_2XgYBVBejhL8w_7AsP_?usp=sharing

https://drive.google.com/drive/folders/1kkRORCbT66EgMzVallgwA6D0CyNs_BSI?usp=sharing

https://drive.google.com/drive/folders/1-0LBCCndYhvwjSn7EpeZFpnikosBwgDW?usp=sharing

https://drive.google.com/drive/folders/1-1qL1aD9vqj2FfWE0AqQuDaYldODDyth?usp=sharing

I HAVE SOME CLEAR AND CONVINCING EVIDENCE OF PAIN, SUFFERING, ABUSE, POLICE BRUTALITY, CONSPIRACY,
COLLUSION, FORGERY, FRAUD, PERJURY, CHILD ABUSE, AND KIDNAPPING.  I WANT COMMITTED TO MENTAL
INSTITUTIONS THOSE THAT ARE CRAZY FOR FABRICATING FALSE EVIDENCE AND THE ABUSES OF POLICING POWER.
THE JUDGES THAT ISSUE AND ENFORCE FRAUDS, FORGERIES, PERJURY, AND FALSE ARRESTS; INCLUSIVE OF EVERY
JURISDICTION OF THE UNITED STATES, AND NATIONS THROUGHOUT THE WORLD THAT REFUSES TO CENSURE JUDICIAL
ACTIVISM GET SUED FOR THE ISSUING OF A 10 YEAR PROTECTION ORDER.  COURT ORDERS REQUIRE DUE PROCESS,
AND I NEVER RECEIVED ANY DUE PROCESS AS REQUIRED ACCORDING TO COURT RULES AND SUBJECT MATTER
JURISDICTION.
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IT IS UNJUST TO REFUSE TO ENFORCE ANY OF MY RIGHTS, THE RIGHTS OF MY SONS, AND THE RIGHTS OF MARILYN AND
HER KIDS.  
TODAY, I WOULD LIKE TO SEE THE BEGINNING OF THE JUSTICE NECESSARY TO REMEDY ALL OF THE INJUSTICE OF THE
LAST 10 YEARS.
HAVE MARILYN AND MY SONS CONTACT ME TODAY; THEN ENFORCE MY RIGHT TO SUE FOR ALL THE ABUSES OF THOSE
THAT ARE LIABLE.  I WANT TO MAKE SURE THAT THE COMPETITION AND MY COMPETITORS AND THEIR EMPLOYEES
KNOW THAT I AM IN BUSINESS, AND I AM MISSING OUT ON TRILLIONS.



From: paul budnek
To: sdohertycpd@olypen.com; standleycpd@olypen.com; andrea@kneisslaw.com; kenneth@wolfleylaw.net; elaine.arabatzis@gmail.com; pmurphy@co.clallam.wa.us; law@nateliecolumbus.com; mroberson@co.clallam.wa.us;
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tlassus@co.clallam.wa.us; charliecpd@olypen.com; jdblack@olypen.com; timd1@atg.wa.gov; donna@donnaknifsend.com; carol.clmps@olypen.com; vlbrewer210@msn.com; jespinoza@co.clallam.wa.us; michaelhatch98363@gmail.com;
chris.riffle@ourfirstfed.com; graham@jgralstonlaw.com; sjohnson@co.clallam.wa.us; ariel.speser@atg.wa.gov; joseph@wolfleylawoffice.com; karenlunger@gmail.com; krhansenlaw@gmail.com; rwslaw@olypen.com;
kristin.glenn@atg.wa.gov; mullinslaw@msn.com; cliff@jrtlaw.com; dboughton@co.clallam.wa.us; christina.pollard@nwjustice.org; shaydencpd@hotmail.com; kortloff@co.clallam.wa.us; jburkhardt@olympicmedical.org; kreslcpd@olypen.com;
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ri_webmanager@hud.gov; sc_webmanager@hud.gov; sd_webmanager@hud.gov; tn_webmanager@hud.gov; tx_webmanager@hud.gov; ut_webmanager@hud.gov; va_webmanager@hud.gov; vt_webmanager@hud.gov;
beth.mullen@cohnreznick.com; tony@homesightwa.org; kristin@barrientosryan.com; ewalkowiak@cityoftacoma.org; ernest.rasmussen.pln@colvilletribes.com; cdfihelp@cdfi.treas.gov; ccme@cdfi.treas.gov; ciishelp@i360technologies.com;
complaintsoffice10@hud.gov; kimberly.r.harley@hud.gov; wa_webmanager@hud.gov; wi_webmanager@hud.gov; wv_webmanager@hud.gov; wy_webmanager@hud.gov; washington.contact@oecd.org; berlin.centre@oecd.org;
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unic.pretoria@unic.org; info.pretoria@unic.org; Unic Windhoek; UNIC Yaoundé; Naciones Unidas Paraguay; unic.bogota@unic.org; unic.buenosaires@unic.org; unic.lapaz@unic.org; ONU Perú; unic-mexicocity@un.org; CINU Panama;
janibeth.miranda@un.org; UNIC Port of Spain; Guest Portofspain; Unic Brazil; Unic Washington; Unic Algiers; unic-beirut@un.org; unic.cairo@unic.org; info@unic-eg.org; unic.sd@undp.org; UNIC Manama; cinu.rabat@unic.org;
unic.yemen@unic.org; unic.tunis@unic.org; unic.canberra@unic.org; rcs-unsrilanka@un.org; unic.dhaka@unic.org; unic.islamabad@unic.org; unic.jakarta@unic.org; registry.np@undp.org; UNIC Manila; UNIC India; UNIC Tehran;
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frederic.dopagne@monardlaw.be; bert.theeuwes@monardlaw.be; osla@un.org; oaj@un.org; undt.geneva@un.org; undtnairobi@un.org; undt-newyork@un.org; unat1@un.org; ethicsoffice@un.org; ethics.office@unfpa.org;
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dpi.er@undp.org; unic.brazzaville@unic.org; unic.bujumbura@unic.org; unic.dakar@unic.org; unic.daressalaam@unic.org; unic.harare@unic.org; lagos@unic.org; seattle.fbi@ic.fbi.gov; actuary.state@leg.wa.gov; hollyp@dop.wa.gov; ELUHO;
PLIAMail (PLIA); cvoigt@potatoes.com; innovate@secstate.wa.gov; pesb@k12.wa.us; DOH HSQA Customer Service Center; TRE MI Washington State Treasurer Mailbox; PDC; PERC, info (PERC); info@k12.wa.us; Institute (WSIPP);
kelly.snyder@pwb.wa.gov; marsha.engel@psp.wa.gov; DOL INT RealEstate; RCO MI General Info (RCO); contact@redistricting.wa.gov; Help (ORIA); Results Washington; DRS RSD Contact Center; Mail (WSSDA); mail@sos.wa.gov;
hoemann.tom@leg.wa.gov; SGC; askdshs@dshs.wa.gov; info@wsctc.com; firemarsh@wsp.wa.gov; Reykdal, Chris (DOHi); DES Communications; ethics@atg.wa.gov; info@energy.wsu.edu; hallwf1@dshs.wa.gov; DFI MI Consumer Services;
Director (DFW); DNR RE FP BOARD; Schmidt, Karen; GMB DL CLD; Markert, Joanne (OCIO); Hurtado, Mystique (GOIA); wga@wagrains.com; Western (ELUHO); Cleary, Michelle (HCA); DOH WSBOH; whefa@wshfc.org; info@hcqa.wa.gov;
whrc@whrc.state.wa.us; LEG Support; askus@wshfc.org; commissioners@hum.wa.gov; SIB DL Recep; forte.david@leg.wa.gov; cjc@cjc.state.wa.us; tomc@k20wa.org; LNI RE Public Affairs; DNR RE CPL; LEOFF Reception (LEOFF);
library.requests@courts.wa.gov; oconnell.mike@leg.wa.gov; leap@leg.wa.gov; ltgov@leg.wa.gov; LCB DL Director"s Office Communications Group; LOT Directors_Office; info@nwcouncil.org; DOH HSQA Customer Service Center;
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C. The provisions of this section shall not apply to any law-enforcement officer in the 
performance of his duty. The terms "abduction" and "kidnapping" shall be synonymous in this 
Code. Abduction for which no punishment is otherwise prescribed shall be punished as a Class 5 
felony. 
 
D. If an offense under subsection A is committed by the parent of the person abducted and 
punishable as contempt of court in any proceeding then pending, the offense shall be a Class 1 
misdemeanor in addition to being punishable as contempt of court. However, such offense, if 
committed by the parent of the person abducted and punishable as contempt of court in any 
proceeding then pending and the person abducted is removed from the Commonwealth by the 
abducting parent, shall be a Class 6 felony in addition to being punishable as contempt of court. 
 


VA. CODE ANN. § 18.2-49.1 (2010).  Violation of court order regarding custody and 
visitation; penalty 
 
   A. Any person who knowingly, wrongfully and intentionally withholds a child from either of a 
child's parents or other legal guardian in a clear and significant violation of a court order 
respecting the custody or visitation of such child, provided such child is withheld outside of the 
Commonwealth, is guilty of a Class 6 felony. 
 
B. Any person who knowingly, wrongfully and intentionally engages in conduct that constitutes a 
clear and significant violation of a court order respecting the custody or visitation of a child is 
guilty of a Class 3 misdemeanor upon conviction of a first offense. Any person who commits a 
second violation of this section within 12 months of a first conviction is guilty of a Class 2 
misdemeanor, and any person who commits a third violation occurring within 24 months of the 
first conviction is guilty of a Class 1 misdemeanor. 


VA. CODE ANN. § 18.2-50 (2010).  Disclosure of information and assistance to law-
enforcement officers required 
 
   Whenever it is brought to the attention of the members of the immediate family of any person 
that such person has been abducted, or that threats or attempts have been made to abduct any such 
person, such members shall make immediate report thereof to the police or other law-enforcement 
officers of the county, city or town where such person resides, and shall render all such possible 
assistance to such officers in the capture and conviction of the person or persons guilty of the 
alleged offense. Any person violating any of the provisions of this section shall be guilty of a 
Class 2 misdemeanor. 
 


WASHINGTON 
WASH. REV. CODE ANN. § 9A.40.010 (2010). Definitions 
 
   The following definitions apply in this chapter: 
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   (1) "Restrain" means to restrict a person's movements without consent and without legal 
authority in a manner which interferes substantially with his liberty. Restraint is "without 
consent" if it is accomplished by (a) physical force, intimidation, or deception, or (b) any means 
including acquiescence of the victim, if he is a child less than sixteen years old or an incompetent 
person and if the parent, guardian, or other person or institution having lawful control or custody 
of him has not acquiesced. 
 
   (2) "Abduct" means to restrain a person by either (a) secreting or holding him in a place where 
he is not likely to be found, or (b) using or threatening to use deadly force; 
 
   (3) "Relative" means an ancestor, descendant, or sibling, including a relative of the same degree 
through marriage or adoption, or a spouse. 
 


WASH. REV. CODE ANN. § 9A.40.060 (2010). Custodial interference in the first degree 
 
   (1) A relative of a child under the age of eighteen or of an incompetent person is guilty of 
custodial interference in the first degree if, with the intent to deny access to the child or 
incompetent person by a parent, guardian, institution, agency, or other person having a lawful 
right to physical custody of such person, the relative takes, entices, retains, detains, or conceals 
the child or incompetent person from a parent, guardian, institution, agency, or other person 
having a lawful right to physical custody of such person and: 
 
   (a) Intends to hold the child or incompetent person permanently or for a protracted period; or 
 
   (b) Exposes the child or incompetent person to a substantial risk of illness or physical injury; or 
 
   (c) Causes the child or incompetent person to be removed from the state of usual residence; or 
 
   (d) Retains, detains, or conceals the child or incompetent person in another state after expiration 
of any authorized visitation period with intent to intimidate or harass a parent, guardian, 
institution, agency, or other person having lawful right to physical custody or to prevent a parent, 
guardian, institution, agency, or other person with lawful right to physical custody from regaining 
custody. 
 
(2) A parent of a child is guilty of custodial interference in the first degree if the parent takes, 
entices, retains, detains, or conceals the child, with the intent to deny access, from the other 
parent having the lawful right to time with the child pursuant to a court-ordered parenting plan, 
and: 
 
   (a) Intends to hold the child permanently or for a protracted period; or 
 
   (b) Exposes the child to a substantial risk of illness or physical injury; or 
 
   (c) Causes the child to be removed from the state of usual residence. 
 
(3) A parent or other person acting under the directions of the parent is guilty of custodial 
interference in the first degree if the parent or other person intentionally takes, entices, retains, or 
conceals a child, under the age of eighteen years and for whom no lawful custody order or 
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parenting plan has been entered by a court of competent jurisdiction, from the other parent with 
intent to deprive the other parent from access to the child permanently or for a protracted period. 
 
(4) Custodial interference in the first degree is a class C felony. 
 


WASH. REV. CODE ANN. § 9A.40.070 (2010). Custodial interference in the second 
degree 
 
   (1) A relative of a person is guilty of custodial interference in the second degree if, with the 
intent to deny access to such person by a parent, guardian, institution, agency, or other person 
having a lawful right to physical custody of such person, the relative takes, entices, retains, 
detains, or conceals the person from a parent, guardian, institution, agency, or other person 
having a lawful right to physical custody of such person. This subsection shall not apply to a 
parent's noncompliance with a court-ordered parenting plan. 
 
(2) A parent of a child is guilty of custodial interference in the second degree if: (a) The parent 
takes, entices, retains, detains, or conceals the child, with the intent to deny access, from the other 
parent having the lawful right to time with the child pursuant to a court-ordered parenting plan; or 
(b) the parent has not complied with the residential provisions of a court-ordered parenting plan 
after a finding of contempt under RCW 26.09.160(3); or (c) if the court finds that the parent has 
engaged in a pattern of willful violations of the court-ordered residential provisions. 
 
(3) Nothing in subsection (2)(b) of this section prohibits conviction of custodial interference in 
the second degree under subsection (2)(a) or (c) of this section in absence of findings of 
contempt. 
 
(4) (a) The first conviction of custodial interference in the second degree is a gross misdemeanor. 
 
   (b) The second or subsequent conviction of custodial interference in the second degree is a class 
C felony. 


WASH. REV. CODE ANN. § 9A.40.080 (2010). Custodial interference – Assessment of 
costs – Defense – Consent defense, restricted 
 
      (1) Any reasonable expenses incurred in locating or returning a child or incompetent person 
shall be assessed against a defendant convicted under RCW 9A.40.060 or 9A.40.070. 
 
   (2) In any prosecution of custodial interference in the first or second degree, it is a complete 
defense, if established by the defendant by a preponderance of the evidence, that: 
 
      (a) The defendant's purpose was to protect the child, incompetent person, or himself or herself 
from imminent physical harm, that the belief in the existence of the imminent physical harm was 
reasonable, and that the defendant sought the assistance of the police, sheriff's office, protective 
agencies, or the court of any state before committing the acts giving rise to the charges or within a 
reasonable time thereafter; 
 
      (b) The complainant had, prior to the defendant committing the acts giving rise to the crime, 
for a protracted period of time, failed to exercise his or her rights to physical custody or access to 
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the child under a court-ordered parenting plan or order granting visitation rights, provided that 
such failure was not the direct result of the defendant's denial of access to such person; 
 
      (c) The acts giving rise to the charges were consented to by the complainant; or 
 
      (d) The offender, after providing or making a good faith effort to provide notice to the person 
entitled to access to the child, failed to provide access to the child due to reasons that a reasonable 
person would believe were directly related to the welfare of the child, and allowed access to the 
child in accordance with the court order within a reasonable period of time. The burden of proof 
that the denial of access was reasonable is upon the person denying access to the child. 
 
   (3) Consent of a child less than sixteen years of age or of an incompetent person does not 
constitute a defense to an action under RCW 9A.40.060 or 9A.40.070. 
 


WEST VIRGINIA 
W. VA. CODE ANN. § 61-2-14D (2010). Concealment or removal of minor child from 
custodian or from person entitled to visitation; penalties; defenses 
 
  (a) Any person who conceals, takes or removes a minor child in violation of any court order and 
with the intent to deprive another person of lawful custody or visitation rights shall be guilty of a 
felony, and, upon conviction thereof, shall be imprisoned in the penitentiary not less than one nor 
more than five years, or in the discretion of the court, shall be imprisoned in the county jail not 
more than one year or fined not more than one thousand dollars, or both fined and imprisoned. 
 
(b) Any person who violates this section and in so doing removes the minor child from this State 
or conceals the minor child in another state shall be guilty of a felony, and, upon conviction 
thereof, shall be imprisoned in the penitentiary not less than one nor more than five years or fined 
not more than one thousand dollars, or both fined and imprisoned. 
 
(c) It shall be a defense under this section that the accused reasonably believed such action was 
necessary to preserve the welfare of the minor child. The mere failure to return a minor child at 
the expiration of any lawful custody or visitation period without the intent to deprive another 
person of lawful custody or visitation rights shall not constitute an offense under this section. 


W. VA. CODE ANN. § 61-2-14E (2010). One aiding or abetting in offenses under § 61-
2-14, § 61-2-14a, § 61-2-14c, § 61-2-14d guilty as principal ; venue 
 
  If any person in any way knowingly aid or abet any other person in the commission of any 
offense described in section fourteen [§ 61-2-14], fourteen-a [§ 61-2-14a], fourteen-c [§ 61-2-
14c], or fourteen-d [§ 61-2-14d] of this article, either as accessory before or an accessory after the 
fact, such person so aiding and abetting shall be guilty as a principal in the commission of such 
offense and shall be punished in the same manner and to the same extent as is provided in said 
sections for the person who committed the offense. The venue of any offense committed in 
violation of the provisions of this section shall be as provided in section seven [§ 61-11-7], article 
eleven of this chapter. 
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Dignitary tort - Wikipedia


2 minutes


A dignitary tort is type of intentional tort where the
cause of action is being subjected to certain kinds of


indignities.[page needed] Historically, this category of torts
was often covered by the writ of trespass vi et armis.


Historically, the primary dignitary torts were battery,
assault, and false imprisonment, as each claimed harm
to a person's human dignity. A cause of action could be
brought for battery, for example, even if no injury was
done to the plaintiff, so long as the contact would be
offensive to a reasonable person. Under modern
jurisprudence the category of dignitary torts is more
closely associated with secondary dignitary torts, most
notably defamation (slander and libel), false light,
intentional infliction of emotional distress, invasion of
privacy, and alienation of affections. In some
jurisdictions, the phrase is limited to those torts which
do not require physical injury or threat of physical injury,
limiting the class to only those secondary incidents.


The only non-intentional act classified as a dignitary tort
is negligent infliction of emotional distress, although this
is also sometimes classified as simply another form of
negligence.
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An o�icial website of the United States government
Here’s how you know


HATE CRIME LAWS


ABOUT HATE CRIMES


Since 1968, when Congress passed, and President Lyndon Johnson signed into law, the first federal hate crimes
statute, the Department of Justice has been enforcing federal hate crimes laws.  The 1968 statute made it a crime to
use, or threaten to use, force to willfully interfere with any person because of race, color, religion, or national origin and
because the person is participating  in a federally protected activity, such as public education, employment, jury service,
travel, or the enjoyment of public accommodations, or helping another person to do so.  In 1968, Congress also made it
a crime to use, or threaten to use, force to interfere with housing rights because of the victim’s race, color, religion, sex,
or national origin; in 1988, protections on the basis of familial status and disability were added.  In 1996, Congress
passed the Church Arson Prevention Act, 18 U.S.C. § 247.  Under this Act, it is a crime to deface, damage, or destroy
religious real property, or interfere with a person’s religious practice, in situations affecting interstate commerce.  The
Act also bars defacing, damaging, or destroying religious property because of the race, color, or ethnicity of persons
associated with the property.  


In 2009, Congress passed, and President Obama signed, the Matthew Shepard and James Byrd Jr. Hate Crimes
Prevention Act, expanding the federal definition of hate crimes, enhancing the legal toolkit available to prosecutors, and
increasing the ability of federal law enforcement to support our state and local partners.  This law removed then existing
jurisdictional obstacles to prosecutions of certain race- and religion-motivated violence, and added new federal
protections against crimes based on gender, disability, gender identity, or sexual orientation.  Before the Civil Rights
Division prosecutes a hate crime, the Attorney General or someone the Attorney General designates must certify, in
writing, that (1) the state does not have jurisdiction; (2) the state has requested that the federal government assume
jurisdiction; (3) the verdict or sentence obtained pursuant to state charges did not demonstratively vindicate the federal
interest in eradicating bias-motivated violence; or (4) a prosecution by the United States is in the public interest and
necessary to secure substantial justice.


 


The
Matthew
Shepard
and James
Byrd Jr.
Hate
Crimes
Prevention
Act of 2009,
18 U.S.C. §
249 


The Shepard Byrd Act makes it a federal crime to willfully cause bodily injury, or attempt to do so using
a dangerous weapon, because of the victim’s actual or perceived race, color, religion, or national
origin. The Act also extends federal hate crime prohibitions to crimes committed because of the actual
or perceived religion, national origin, gender, sexual orientation, gender identity, or disability of any
person, only where the crime affected interstate or foreign commerce or occurred within federal
special maritime and territorial jurisdiction.  The Shepard-Byrd Act is the first statute allowing federal
criminal prosecution of hate crimes motivated by the victim’s actual or perceived sexual orientation or
gender identity.


 


Criminal
Interference
with Right
to Fair


This statute makes it a crime to use, or threaten to use force to interfere with housing rights because
of the victim’s race, color, religion, sex, disability, familial status, or national origin. 



https://www.justice.gov/
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Was this page helpful?  
Yes  No


Housing, 42
U.S.C. §
3631


Damage to
Religious
Property,
Church
Arson
Prevention
Act, 18
U.S.C. §
247


This statute prohibits the intentional defacement, damage, or destruction of religious real property
because of the religious nature of the property, where the crime affects interstate or foreign
commerce, or because of the race, color, or ethnic characteristics of the people associated with the
property.  The statute also criminalizes the intentional obstruction by force, or threat of force of any
person in the enjoyment of that person’s free exercise of religious beliefs.


 


Violent
Interference
with
Federally
Protected
Rights, 18
U.S.C. §
245


This statute makes it a crime to use, or threaten to use force to willfully interfere with any person
because of race, color, religion, or national origin and because the person is participating  in a
federally protected activity, such as public education, employment, jury service, travel, or the
enjoyment of public accommodations, or helping another person to do so.


 


Conspiracy
Against
Rights, 18
U.S.C. §
241


This statute makes it unlawful for two or more persons to conspire to injure, threaten, or intimidate a
person in any state, territory, or district in the free exercise or enjoyment of any right or privilege
secured to him or her by the Constitution or the laws of the U.S.


Updated March 7, 2019
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AN ACT Relating to fairness in disciplinary actions of peace1
officers who appear on a prosecuting attorney's potential impeachment2
list; adding a new section to chapter 10.93 RCW; and creating a new3
section.4


BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:5


NEW SECTION.  Sec. 1.  The United States supreme court has6
consistently found that prosecutors have the duty to disclose7
potentially exculpatory evidence to defense attorneys prior to trial.8
Some of the information that is being disclosed about government9
witnesses, often law enforcement officers, has not been substantiated10
or proven to any degree. This act prohibits a law enforcement agency11
from taking punitive action against a peace officer solely because12
the officer's name was placed on a potential impeachment list. This13
act specifically does not prohibit a law enforcement agency from14
taking punitive or personnel action against a peace officer based on15
the underlying acts or omissions for which that officer's name was16
placed on the list.17


NEW SECTION.  Sec. 2.  A new section is added to chapter 10.9318
RCW to read as follows:19
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A disciplinary action or any other adverse personnel action may1
not be undertaken by a law enforcement agency against a peace officer2
solely because that officer's name has been placed on a list3
maintained by a prosecuting attorney's office of recurring witnesses4
for whom there is known potential impeachment information, or that5
the officer's name may otherwise be subject to disclosure pursuant to6
Brady v. Maryland, 373 U.S. 83 (1963). This section does not prohibit7
a law enforcement agency from taking disciplinary action or any other8
adverse personnel action against a peace officer based on the9
underlying acts or omissions for which that officer's name was placed10
on a prosecutor-maintained list, or may otherwise be subject to11
disclosure pursuant to Brady v. Maryland, 373 U.S. 83 (1963), if the12
actions taken by the law enforcement agency otherwise conform to the13
rules and procedures adopted by the law enforcement agency as14
determined through collective bargaining.15


Passed by the Senate February 9, 2018.
Passed by the House March 2, 2018.
Approved by the Governor March 23, 2018.
Filed in Office of Secretary of State March 26, 2018.


--- END ---
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I. Introduction


In July 2004, the Judicial Conference Advisory Committee on Criminal Rules
asked the Federal Judicial Center to study the local rules of the U.S. district
courts, state laws, and state court rules that address the disclosure principles con-
tained in Brady v. Maryland.1 Brady requires that prosecutors fully disclose to the
accused all exculpatory evidence in their possession. Subsequent Supreme Court
decisions have elaborated the Brady obligations to include the duty to disclose
(1) impeachment evidence,2 (2) favorable evidence in the absence of a request by
the accused,3 and (3) evidence in the possession of persons or organizations (e.g.,
the police).4 This report presents the findings of that research.


The committee’s interest is in learning whether federal district courts and state
courts have adopted any formal rules or standards that provide prosecutors with
specific guidance on discharging their Brady obligations. Specifically, the com-
mittee wanted to know whether the U.S. district and state courts’ relevant
authorities (1) codify the Brady rule; (2) set any specific time when Brady mate-
rial must be disclosed; or (3) require Brady material to be disclosed automatically
or only on request. In addition, the Center sought information regarding policies
in two areas: (1) due diligence obligations of the government to locate and dis-
close Brady material favorable to the defendant, and (2) sanctions for the gov-
ernment’s failure to comply specifically with Brady disclosure obligations.


This report has three sections. Section I presents a general introduction to the
report, along with a summary of our findings. Section II describes the federal dis-
trict court local rules, orders, and policies that address Brady material, and Sec-
tion III discusses the treatment of Brady material in the state courts’ statutes,
rules, and policies.


A. Background: Brady, Rule 16, and Rule 11


1. Brady v. Maryland


In Brady v. Maryland, the Supreme Court held “that the suppression by the prose-
cution of evidence favorable to an accused upon request violates due process
where the evidence is material either to guilt or punishment, irrespective of the
good faith or bad faith of the prosecution.” 5 Subsequent Supreme Court decisions
have held that the government has a constitutionally mandated, affirmative duty to
disclose exculpatory evidence to the defendant to help ensure the defendant’s
right to a fair trial under the Fifth and Fourteenth Amendments’ Due Process


                                                  
1. 373 U.S. 83 (1963).
2. Giglio v. United States, 405 U.S. 150, 153–54 (1972).
3. United States v. Agurs, 427 U.S. 97, 107 (1976).
4. Kyles v. Whitley, 514 U.S. 419, 437 (1995).
5. 373 U.S. at 87.
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Clauses.6 The Court cited as justification for the disclosure obligation of prosecu-
tors “the special role played by the American prosecutor in the search for truth in
criminal trials.”7 The prosecutor serves as “‘the representative . . . of a sovereignty
. . . whose interest . . . in a criminal prosecution is not that it shall win a case, but
that justice shall be done.’”8


The Brady decision did not define what types of evidence are considered
“material” to guilt or punishment, but other decisions have attempted to do so. For
example, the standard of “materiality” for undisclosed evidence that would con-
stitute a Brady violation has evolved over time from “if the omitted evidence cre-
ates a reasonable doubt that did not otherwise exist,”9 to “if there is a reasonable
probability that, had the evidence been disclosed to the defense, the result of the
proceeding would have been different,”10 to “whether in [the undisclosed evi-
dence’s] absence [the defendant] received a fair trial, understood as a trial result-
ing in a verdict worthy of confidence,”11 to the current standard, “when prejudice
to the accused ensues . . . [and where] the nondisclosure [is] so serious that there
is a reasonable probability that the suppressed evidence would have produced a
different verdict.”12


2. Federal Rule of Criminal Procedure 16


Federal Rule of Criminal Procedure 16 governs discovery and inspection of evi-
dence in federal criminal cases. The Notes of the Advisory Committee to the 1974
Amendments expressly said that in revising Rule 16 “to give greater discovery to
both the prosecution and the defense,” the committee had “decided not to codify
the Brady Rule.”13 However, the committee explained, “the requirement that the
government disclose documents and tangible objects ‘material to the preparation
of his defense’ underscores the importance of disclosure of evidence favorable to
the defendant.”14


Rule 16 entitles the defendant to receive, upon request, the following infor-
mation:


• statements made by the defendant;
• the defendant’s prior criminal record;


                                                  
6. See United States v. Bagley, 473 U.S. 667, 675 (1985) (“The Brady rule is based on the


requirement of due process. Its purpose is not to displace the adversary system as the primary
means by which truth is uncovered, but to ensure that a miscarriage of justice does not occur.”).


7. Strickler v. Greene, 527 U.S. 263, 281 (1999).
8. Kyles v. Whitley, 514 U.S. 419, 439 (1995) (quoting Berger v. United States, 295 U.S. 78,


88 (1935)).
9. United States v. Agurs, 427 U.S. 97, 112 (1976).
10. Bagley, 473 U.S. at 682.
11. Kyles, 514 U.S. at 434.
12. Strickler, 527 U.S. at 281–82.
13. Fed. R. Crim. P. 16 advisory committee’s note (italics added).
14. Id.
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• documents and tangible objects within the government’s possession that
“are material to the preparation of the defendant’s defense or are intended
for use by the government as evidence in chief at the trial, or were obtained
from or belong to the defendant”;


• reports of examinations and tests that are material to the preparation of the
defense; and


• written summaries of expert testimony that the government intends to use
during its case in chief at trial.15


Rule 16 also imposes on the government a continuing duty to disclose additional
evidence or material subject to discovery under the rule, if the government dis-
covers such information prior to or during the trial.16 Finally, Rule 16 grants the
court discretion to issue sanctions or other orders “as are just” in the event the
government fails to comply with a discovery request made under the rule.17


3. Federal Rule of Criminal Procedure 11


Federal Rule of Criminal Procedure 11 governs prosecutor and defendant prac-
tices during plea negotiations. The Supreme Court has not said whether disclosure
of exculpatory evidence is required in the context of plea negotiations; however,
in United States v. Ruiz, the Court held that the government is not constitutionally
required to disclose impeachment evidence to a defendant prior to entering a plea
agreement.18 The Court noted that “impeachment information is special in relation
to the fairness of a trial, not in respect to whether a plea is voluntary (‘knowing,’
‘intelligent,’ and ‘sufficiently aware’).”19 The Court stated that “[t]he degree of
help that impeachment information can provide will depend upon the defendant’s
own independent knowledge of the prosecution’s potential case—a matter that the
Constitution does not require prosecutors to disclose.”20 Finally, the Court stated
that “a constitutional obligation to provide impeachment information during plea
bargaining, prior to entry of a guilty plea, could seriously interfere with the Gov-
ernment’s interest in securing those guilty pleas that are factually justified, desired
by defendants, and help to secure the efficient administration of justice.”21


4. American College of Trial Lawyers’ proposal


In October 2003, the American College of Trial Lawyers (ACTL) proposed
amending Federal Rules of Criminal Procedure 11 and 16 in order to “codify the
rule of law first propounded in Brady v. Maryland, clarify both the nature and


                                                  
15. Fed. R. Crim. P. 16(a)(1)(A)–(E).
16. Fed. R. Crim. P. 16(c).
17. Fed. R. Crim. P. 16(d)(2).
18. 536 U.S. 622, 633 (2002).
19. Id. at 629 (quoting Brady v. United States, 397 U.S. 742, 748 (1970)).
20. Id. at 630.
21. Id. at 631.
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scope of favorable information, require the attorney for the government to exer-
cise due diligence in locating information and establish deadlines by which the
United States must disclose favorable information.”22


5. Department of Justice’s response to the ACTL’s proposal


The Department of Justice (DOJ) opposes the ACTL’s proposal to amend Federal
Rules of Criminal Procedure 11 and 16. DOJ contends that the government’s
Brady obligations are “clearly defined by existing law that is the product of more
than four decades of experience with the Brady rule,” and therefore no codifica-
tion of the Brady rule is warranted.23


B. Summary of Findings


1. Relevant authorities identified in the U.S. district courts


• Thirty of the ninety-four districts reported having a relevant local rule, or-
der, or procedure governing disclosure of Brady material. References to
Brady material are usually in the courts’ local rules but are sometimes in
standard or standing orders and joint discovery statements.


• Eighteen of the thirty districts that explicitly reference Brady material use
the term “favorable to the defendant” in describing evidence subject to the
disclosure obligation. Nine other districts refer to Brady material as evi-
dence that is exculpatory in nature. One additional district uses neither
term, and two other additional districts use both terms in defining Brady
material.


• Twenty-one of the thirty districts mandate automatic disclosure; five dictate
that the government provide such material only upon request of the defen-
dant. One district requires parties to address Brady material in a pretrial
conference statement, and three are silent on disclosure.


• The thirty districts that reference Brady material vary significantly in their
timetables for disclosure of the material. The most common time frame is
“within 14 days of the arraignment,” followed by “within five days of the
arraignment.” Some districts have no specified time requirements for dis-
closure, using terms such as “as soon as reasonably possible” or “before the
trial.”


• In twenty-two of the thirty districts with Brady-related provisions, the dis-
closure obligation is a continuing one, such that if additional evidence is
discovered during the trial or after initial disclosure, the defendant must be
notified and provided with the new evidence.


                                                  
22. Memorandum from American College of Trial Lawyers to the Judicial Conference Advi-


sory Committee on Federal Rules of Criminal Procedure (October 2003), at 2.
23. Memorandum from U.S. Department of Justice (Criminal Division) to Hon. Susan C.


Bucklew, Chair, Judicial Conference Subcommittee on Rules 11 and 16 (April 26, 2004), at 2.
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• Of the thirty districts with policies governing Brady material, five have
specific due diligence requirements for prosecutors. One district has a cer-
tificate of compliance requirement only. The remaining twenty-four dis-
tricts do not appear to have due diligence requirements.


• None of the districts specify sanctions for nondisclosure by prosecutors,
leaving any sanction determination to the discretion of the court.


• Three of the thirty districts that reference Brady have declination proce-
dures for disclosure of specific types of information.


2. Relevant authorities identified in the state courts


• All fifty states and the District of Columbia have a rule or other type of
authority, including statutes, concerning the prosecutor’s obligation to dis-
close information favorable to the defendant.


• Many of the states have enacted rules similar to Federal Rule of Criminal
Procedure 16; however, some of these rules and statutes vary in their de-
tails. Some states go beyond the scope of Rule 16 and the Brady constitu-
tional obligations by explicitly setting time limits on disclosure; other states
have adopted Rule 16 almost verbatim, using language like “evidence mate-
rial to the preparation of the defense” and “evidence favorable to the defen-
dant.”


• Most states’ rules impose a continuing disclosure obligation, such that if
additional evidence is discovered during the trial or after initial disclosure,
the defendant must be promptly notified and shown such new evidence.


• A few states have a specific due diligence obligation that requires prosecu-
tors to submit a “certificate of compliance” indicating that they have exer-
cised due diligence in locating favorable evidence and that, to the best of
their knowledge and belief, all such information has been disclosed to the
defense.


• All of the states authorize sanctions for prosecutors’ failure to comply with
discovery obligations and other state-court-mandated disclosure require-
ments. A few states permit a trial court to dismiss charges entirely as a
sanction for prosecutorial misconduct, while other states have held dis-
missal to be too severe a sanction.
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II. U.S. District Court Policies for the
Treatment of Brady Material


In this section, we describe federal local court rules, orders, and procedures in the
thirty responding districts that codify the Brady rule, define Brady material and/or
set the timing and conditions for disclosure of Brady material. In addition, we dis-
cuss due diligence obligations of the government and specific sanctions for the
government’s failure to comply with disclosure procedures.


A. Research Methods


Because of the short time we had to complete our research, we were unable to
survey each district court about compliance with its Brady practices, that is, the
degree to which the court’s rules and other policies describe what actually occurs
in the district. To obtain a comprehensive picture of such practices, we would
need to survey U.S. attorneys, federal public defenders, and selected retained or
appointed defense counsel in each of the ninety-four districts. Such a survey
would be considerably more time-consuming than the research conducted for this
report.


We searched the Westlaw RULES-ALL and ORDERS-ALL databases using
the following search terms:


• “Brady v. Maryland” & ci(usdct!);
• “exculpatory” & ci(usdct!);
• “exculpatory evidence” & ci(usdct!); and
• “evidence favorable to the defendant” & ci(usdct!).


In addition, we reviewed paper copies of each district court’s local rules. For
twenty-two districts, these database and paper-copy searches yielded specific lo-
cal rules and orders that relate to the Brady decision or that set forth guidance to
the government regarding disclosure of Brady material. For the seventy-two (94
minus 22) districts for which our searches did not yield a relevant local rule or
order, we contacted the clerks of court to request their assistance in locating any
local rules, orders, or procedures relating to the application of the Brady decision.
Through this effort, we identified eight additional districts (for a total of thirty)
that clearly refer to Brady material in their local rules, orders, or procedures.


We also received responses from another eight districts that do not clearly re-
fer to Brady material, but that provided summary information about their disclo-
sure policies.24 Some districts responded with statements such as “We have not
promulgated any local rule and/or general order referencing Brady material.”
Others stated, “We have not adopted any formal standards or rules that provide
guidance to prosecutors on discharging Brady obligations.” And a few districts
                                                  


24. These districts were M.D. La., N.D. Miss., E.D. Mo., W.D.N.Y., N.D. Ohio, M.D. Pa.,
D.S.C., and D.V.I.
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reported, “We follow Federal Rule of Criminal Procedure 16.” In most instances,
these districts did not provide any other information regarding how Brady mate-
rial disclosures operated in their districts.


The thirty districts that have local rules, orders, and procedures specifically
addressing Brady material served as the basis for the federal courts section of our
analysis. We reviewed and analyzed each of the thirty districts’ rules, orders, and
published procedures to determine


• the types of information defined as Brady material;
• whether the material is disclosed automatically or only upon request;
• the timing of disclosure;
• whether the parties had a continuing duty to disclose;
• whether the parties had a due diligence requirement; and
• whether there are specific provisions authorizing sanctions for failure to


disclose Brady material.


We also noted whether the districts had declination procedures.


B. Governing Rules, Orders, and Procedures


We found references to Brady material in various documents, including local
rules, orders (including standing orders and standard discovery, arraignment,
scheduling, and pretrial orders), and supplementary materials such as joint state-
ments of discovery and checklists (including disclosure agreement checklists).


Provisions for obligations to disclose Brady material are contained in the
documents listed in Table 1.25 We were unable to find information on each of the
variables discussed here for all districts. Consequently, this is not a comprehen-
sive description of each of the thirty districts’ procedures.


C. Definition of Brady Material


Most disclosure rules, orders, and procedures in the thirty districts that address the
Brady decision define Brady material in one of two ways: as evidence favorable
to the defendant (18 districts),26 or as exculpatory evidence (9 districts).27 One


                                                  
25. Two of the thirty districts (W.D. Okla., D. Vt.) address Brady-material disclosure in more


than one document.
26. M.D. Ala. Standing Order on Criminal Discovery § (1)(B); S.D. Ala. L.R. 16.13(b)(1));


N.D. Cal. Crim. L.R. 17.1-1(b)(3); D. Conn. L. Crim. R. App. Standing Order on Discovery
§ (A)(11); N.D. Fla. L.R. 26.3(D)(1); S.D. Fla. L.R. Gen. Rule 88.10; M.D. Ga. Standard Pretrial
Order; S.D. Ga. L. Crim. R. 16.1(f); D. Idaho Crim. Proc. Order §§ I(5) & (I)5(a); W.D. Mo.
Scheduling and Trial Order § VI.A.; D. Nev. Joint Discovery Statement § II; W.D. Okla. App. 5,
§ 5; W.D. Pa. L. Crim. R. 16.1(F); E.D. Tenn. Discovery and Scheduling Order (sample); M.D.
Tenn. L.R. 10(a)(2)(d); D. Vt. L. Crim. R. 16.1(a)(2); W.D. Wash. Crim. R. 16(a)(1)(K); and S.D.
W. Va. Arraignment Order and Standard Discovery Requests § (3)(1)(H)).


27. S.D. Ind. Notification of Assigned Judge, Automatic Not Guilty Plea, Trial Date, Discov-
ery Order, and Other Matters § VII(a)(1)(h); D. Mass. Crim. R. 116.02(A); D.N.H. L. Crim. R.
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district (Western District of Kentucky) refers to the material by case name
(“Brady material”) but does not define it further—for example, the terms “evi-
dence favorable to the defendant” or “exculpatory evidence” do not appear in the
order.28 Finally, two districts (Northern District of Georgia29 and Northern District
of New York30) use both terms, “evidence favorable to the defendant” and “excul-
patory evidence,” to define Brady material.


Table 1. District Court Documents That Reference Brady Material


Documents
Number of
Districts Districts


Local rules 16 S.D. Ala., N.D. Cal.,
N.D. Fla., S.D. Fla.,
S.D. Ga., D. Mass.,
D.N.H., D.N.M.,
N.D.N.Y., E.D.N.C.,
W.D. Okla., W.D. Pa.,
D.R.I., M.D. Tenn.,
W.D. Wash., E.D. Wis.


Standard orders 3 M.D. Ga., S.D. Ind.,
D. Vt.


Standing orders 2 M.D. Ala., D. Conn.


Procedural orders 1 D. Idaho


Arraignment orders & standard
discovery requests


1 S.D. W.Va.


Arraignment orders & reciprocal
orders of discovery


1 W.D. Ky.


Joint discovery statements 2 D. Nev., W.D. Okla.


Discovery & scheduling orders 1 E.D. Tenn.


Scheduling orders 1 W.D. Mo.


Magistrate judges’ pretrial orders 1 N.D. Ga.


Criminal pretrial orders 1 D. Vt.


Criminal progression orders 1 D. Neb.


Model checklists 1 W.D. Tex.


                                                                                                                                          
16.1(c); D.N.M. L.R.-Crim. R. 16.1; E.D.N.C. L. Crim. R. 16.1(b)(6); D.R.I. R. 12(e); W.D. Tex.
Crim. R. 16 (Model Checklist); N.D. W. Va. L.R. Crim. P. 16.05; and E.D. Wis. Crim. L.R.
16.1(b) & (c).


28. W.D. Ky. Arraignment Order & Reciprocal Order of Discovery § (4)(V).
29. N.D. Ga. Magistrate Judge’s Pretrial Order § IV(B).
30. N.D.N.Y. L.R. Crim. P. 14.1(b)(2) (“favorable to the defendant”), and N.D.N.Y. L.R.


Crim. P. 17.1.1(c) (“exculpatory and other evidence”).
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1. Evidence favorable to the defendant


The most common definition of “evidence favorable to the defendant,” found in
ten of the eighteen districts that use the term, defines Brady material as any mate-
rial or information that may be favorable to the defendant on the issues of guilt or
punishment and that is within the scope (or meaning) of Brady. 31 Three of the ten
districts add the qualifier “without regard to materiality.” 32


2. Exculpatory evidence or material


Nine districts refer to Brady material as exculpatory in nature.33 Seven of these
use the terms “exculpatory evidence” or “exculpatory material.”34 An eighth dis-
trict, Rhode Island, refers to “material or information, which tends to negate the
guilt of the accused or to reduce his punishment for the offense charged.”35 Fi-
nally, the ninth district, New Mexico, specifically provides for an assessment of
the material where there is disagreement among the parties: “if a question exists
of the exculpatory nature of material sought under Brady, it will be made avail-
able for in camera inspection at the earliest possible time.”36


Of these nine districts, Massachusetts has the most detailed and expansive rule
dealing with Brady material and exculpatory evidence. It defines exculpatory evi-
dence as follows:


• Information that would tend directly to negate the defendant’s guilt concerning
any count in the indictment or information.


• Information that would cast doubt on the admissibility of evidence that the gov-
ernment anticipates offering in its case-in-chief and that could be subject to a mo-
tion to suppress or exclude, which would, if allowed, be appealable under 18
U.S.C. § 3731.


                                                  
31. M.D. Ala. Standing Order on Criminal Discovery § (1)(B); S.D. Ala. L.R. 16.13(b)(1)); D.


Conn. L. Crim. R. App. Standing Order on Discovery § (A)(11); N.D. Fla. L.R. 26.3(D)(1); S.D.
Fla. L.R. Gen. Rule 88.10; W.D. Mo. Scheduling and Trial Order § VI.A.; E.D. Tenn. Discovery
and Scheduling Order (sample); M.D. Tenn. Rule 10(a)(2)(d); D. Vt. L. Crim. R. 16.1(a)(2); and
W.D. Wash. Crim. R. 16(a)(1)(K).


32. M.D. Ala. Standing Order on Criminal Discovery § (1)(B); S.D. Ala. L.R. 16.13(b)(1));
and N.D. Fla. L.R. 26.3(D)(1).


33. S.D. Ind. Notification of Assigned Judge, Automatic Not Guilty Plea, Trial Date, Discov-
ery Order, and Other Matters § VII(a)(1)(h); D. Mass. Crim. R. 116.02(A); D.N.H. L. Crim. R.
16.1(c); D.N.M. L.R.-Crim. R. 16.1; E.D.N.C. L. Crim. R. 16.1(b)(6); D.R.I. R. 12(e); W.D. Tex.
Crim. R. 16 (Model Checklist); N.D. W. Va. L.R. Crim. P. 16.05; and E.D. Wis. Crim. L.R.
16.1(b) & (c).


34. S.D. Ind. Notification of Assigned Judge, Automatic Not Guilty Plea, Trial Date, Discov-
ery Order, and Other Matters § VII(a)(1)(h); D. Mass. Crim. R. 116.02(A); D.N.H. L. Crim. R.
16.1(c); E.D.N.C. L. Crim. R. 16.1(b)(6); W.D. Tex. Crim. R. 16 (Model Checklist); N.D. W. Va.
L.R. Crim. P. 16.05; and E.D. Wis. Crim. L.R. 16.1(b) & (c).


35. D.R.I. R. 12(e).
36. D.N.M. Crim. R. 16.1.
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• A statement whether any promise, reward, or inducement has been given to any
witness whom the government anticipates calling in its case-in-chief, identifying
by name each such witness and each promise, reward, or inducement, and a copy
of any promise, reward, or inducement reduced to writing.


• A copy of any criminal record of any witness identified by name whom the gov-
ernment anticipates calling in its case-in-chief.


• A written description of any criminal cases pending against any witness identified
by name whom the government anticipates calling in its case-in-chief.


• A written description of the failure of any percipient witness identified by name to
make a positive identification of a defendant, if any identification procedure has
been held with such a witness with respect to the crime at issue.


• Any information that tends to cast doubt on the credibility or accuracy of any wit-
ness whom or evidence that the government anticipates calling or offering in its
case-in-chief.


• Any inconsistent statement, or a description of such a statement, made orally or in
writing by any witness whom the government anticipates calling in its case-in-
chief, regarding the alleged criminal conduct of the defendant.


• Any statement, or a description of such a statement, made orally or in writing by
any person, that is inconsistent with any statement made orally or in writing by
any witness the government anticipates calling in its case-in-chief, regarding the
alleged criminal conduct of the defendant.


• Information reflecting bias or prejudice against the defendant by any witness
whom the government anticipates calling in its case-in-chief.


• A written description of any prosecutable federal offense known by the govern-
ment to have been committed by any witness whom the government anticipates
calling in its case-in-chief.


• A written description of any conduct that may be admissible under Fed. R. Evid.
608(b) known by the government to have been committed by a witness whom the
government anticipates calling in its case-in-chief.


• Information known to the government of any mental or physical impairment of
any witness whom the government anticipates calling in its case-in-chief, that
may cast doubt on the ability of that witness to testify accurately or truthfully at
trial as to any relevant event.


• Exculpatory information regarding any witness or evidence that the government
intends to offer in rebuttal.


• A written summary of any information in the government’s possession that tends
to diminish the degree of the defendant’s culpability or the defendant’s Offense
Level under the United States Sentencing Guidelines.37


                                                  
37. D. Mass. L.R. 116.2(B).
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D. Disclosure Requirements


Twenty-one districts mandate automatic disclosure of Brady material.38 One, the
Middle District of Georgia, has a caveat—the government need not furnish the
defendant with Brady information that the defendant has obtained, or with reason-
able diligence, could obtain himself or herself.39 New Mexico mandates “discus-
sion” of disclosure, and says that in camera inspection may be needed.40


Five districts dictate that the government provide Brady material only upon
request of the defendant.41 The Northern District of California adds qualifying
language that requires that the parties address the issue “if pertinent to the case,”
and in their pretrial conference statement “if a conference is held.”42 Three dis-
tricts43 do not mention this issue in their local rules or orders.


Only one district specifically addresses the disposition of the information or
evidence once the case has been resolved. The Middle District of Tennessee re-
quires that the information or evidence be returned to the “government or de-
stroyed following the completion of the trial, sentencing of the defendant, or
completion of the direct appellate process, whichever occurs last.”44 A party who
destroys materials must certify the destruction by letter to the government.


                                                  
38. M.D. Ala. Standing Order on Criminal Discovery § (1)(B); S.D. Ala. L.R. 16.13(b)(1); D.


Conn. L. Crim. R. App. Standing Order on Discovery § (A)(11); N.D. Fla. L.R. 26.3(D)(1); S.D.
Fla. L.R. Gen. Rule 88.10; M.D. Ga. Standard Pretrial Order; S.D. Ind. Notification of Assigned
Judge, Automatic Not Guilty Pleas, Trial Date, Discovery Order and Other Matters § VII(a)(1)(H);
D. Mass. Crim. R. 116.2(B); W.D. Mo. Scheduling and Trial Order § VI(A); D. Nev. Joint Dis-
covery Statement § II; D.N.M. L.R.-Crim. R. 16.1; D.N.H. L. Crim. R. 16.1(c); N.D.N.Y. L.R.
Crim. P. 14.1(b); W.D. Okla. L. Crim. R. 16.1(b) & App. V. Joint Statement of Discovery Confer-
ence § 5; W.D. Pa. L. Crim. R. 16.1(F); D.R.I. Rule 12(e)(A)(5); E.D. Tenn. Discovery & Sched-
uling Order; M.D. Tenn. L.R. 10(a)(2)(d); D. Vt. L. Crim. R. 16.1(a)(2); N.D. W. Va. L.R. Crim.
P. 16.05; and E.D. Wis. Crim. L.R. 16.1(b).


39. M.D. Ga. Standard Pretrial Order, citing United States v. Slocum, 708 F.2d 587, 599 (11th
Cir. 1983).


40. D.N.M. L.R.-Crim. R. 16.1.
41. N.D. Ga. Standard Magistrate Judge’s Pretrial Order; S.D. Ga. L. Crim. R. 16.1(f);


E.D.N.C. L. Crim. R. 16.1(b)(6); W.D. Wash. Crim. R. 16(a)(1)(K); and S.D. W. Va. Arraignment
Order and Standard Discovery Request § III(1)(H).


42. N.D. Cal. Crim. L.R. 17.1-1(b).
43. D. Idaho, W.D. Ky., and W.D. Tex.
44. M.D. Tenn. R. 12(k).
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1. Time requirements for disclosure45


The thirty districts vary significantly in their disclosure timetables. Some districts
specify a time by which the prosecution must disclose Brady material, while other
districts rely upon nonspecific terms such as “timely disclosure” or “as soon as
practicable.”


a. Specific time requirement


Twenty-five districts have mandated time limits (or specific events, such as hear-
ings or pretrial conferences) for prosecutorial disclosure of Brady material (see
Table 2).


Table 2. Districts with Time Requirements for Prosecutorial
Disclosure of Brady Material


Time Requirement Districts
At arraignment M.D. Ala.,46 S.D. Ala.
Within 5 days of arraignment N.D. Fla., S.D. Ga., W.D. Pa.,


E.D. Wis.


Within 7 days of arraignment D. Idaho, N.D. W. Va.
Within 10 days of arraignment D. Conn., D.R.I., S.D. W. Va.
Within 14 days of arraignment S.D. Fla., N.D.N.Y.,


M.D. Tenn., W.D. Tenn.,
W.D. Tex., D. Vt., W.D. Wash.


Within 28 days of arraignment D. Mass.
At the discovery conference W.D. Okla.


Within 10 days of the scheduling order W.D. Mo.
Prior to the pretrial conference N.D. Ga.
At the pretrial conference (PTC)
(or address in the PTC statement or
order)


N.D. Cal., E.D.N.C.


At least 20 days before trial D.N.H.


                                                  
45. It is well settled that the district court may order when Brady material is to be disclosed,


United States v. Starusko, 729 F.2d 256 (3d Cir. 1984). Some decisions have held that the Jencks
Act controls and that Brady material relating to a certain witness need not be disclosed until that
witness has testified on direct examination at trial, United States v. Bencs, 28 F.3d 555 (6th Cir.
1994); United States v. Jones, 612 F.2d 453 (9th Cir. 1979); United States v. Scott, 524 F.2d 465
(5th Cir. 1975). Others have held that Brady material might be disclosed prior to trial, in order to
afford the defendant the opportunity to make effective use of it during trial, United States v. Perez,
870 F.2d 1222 (7th Cir. 1989); United States v. Campagnuolo, 592 F.2d 852 (5th Cir. 1979);
United States v. Pollack, 534 F.2d 964 (D.C. Cir. 1976).


46. “or on a date otherwise set by the Court for good cause shown.” M.D. Ala. Standing Order
on Criminal Discovery § 1.
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b. No specific time requirement


Four districts have nonspecific time requirements for disclosure, set out in local
rules or in various court orders, or determined by case law.47 The terms used for
these time requirements include the following descriptions:


• “as soon as reasonably possible”;48


• “before the trial”;49


• “after defense counsel has entered an appearance”;50 and
• “[t]iming of disclosure should be described in the District’s standard Ar-


raignment Order/Reciprocal Order of Discovery.”51


Time requirements for disclosure for one district were not given.52


2. Duration of disclosure requirements


Twenty-two of the thirty districts make the prosecutor’s disclosure obligation a
continuing one, such that if additional evidence is discovered during the trial or
after initial disclosure, the defendant must be notified and shown the new evi-
dence.53 A few districts use adjectives or modifiers to more clearly define how
soon after discovery of new material the government must disclose it.54 One dis-


                                                  
47. In the Eastern District of Tennessee, timing of disclosure is governed by U.S. v. Presser,


844 F.2d 1275 (6th Cir. 1988), which addressed material that was arguably exempt from pretrial
disclosure by the Jencks Act, yet also arguably exculpatory under the Brady rule. There, the mate-
rial needed only to be disclosed to defendants “in time for use at trial.”


48. M.D. Ga. Standard Pretrial Order.
49. D. Nev. Joint Discovery Statement § II.
50. S.D. Ind. Notification of Assigned Judge, Automatic Not Guilty Plea, Trial Date, Discov-


ery Order and Other Matters § VII(a)(1)(H).
51. W.D. Ky. Arraignment Order and Reciprocal Order of Discovery § V (emphasis added).
52. D.N.M.
53. M.D. Ala. Standing Order on Criminal Discovery; S.D. Ala. L.R. 16.13(c); D. Conn. L.


Crim. R. App. Standing Order on Discovery § D; N.D. Fla. Crim. L.R. 26.3(G); S.D. Fla. L.R.
Gen. R. 88.10; S.D. Ga. L. Crim. R. 16.1; D. Idaho Procedural Order § I(5); S.D. Ind. Notification
of Assigned Judge, Automatic Not Guilty Plea, Trial Date, Discovery Order and Other Matters
§ VII(c); W.D. Mo. Scheduling and Trial Order § II; D.N.H. L. Crim. R. 16.2; D.N.M. L.R.-Crim.
R. 16.1; N.D.N.Y. L.R. Crim. P. 14.1(f); E.D.N.C. L. Crim. R. 16.1(e); W.D. Okla. App. 5; E.D.
Tenn. Discovery and Scheduling Order; M.D. Tenn. R. 10(a)(2); W.D. Tex. C.R. 16(b)(4); D. Vt.
L. Crim. R. 16.1(e); W.D. Wash. Crim. R. 16(d); N.D. W. Va. L.R. Crim. P. 16.05; S.D. W. Va.
Arraignment Order and Standard Discovery Request § III(4); and E.D. Wis. Crim. L.R. 16(b).


54. E.g., “immediately” (D. Conn. L. Crim. R. App. Standing Order on Discovery § D; S.D.
Fla. L.R. Gen. R. 88.10; N.D.N.Y. L.R. Crim. P. 14.1(f); M.D. Tenn. R. 10(a)(2); and N.D. W.
Va. L.R. Crim. P. 16.05); “as soon as it is received” (S.D. W. Va. Arraignment Order and Stan-
dard Discovery Request § III(4)); “promptly” (S.D. Ind. Notification of Assigned Judge, Auto-
matic Not Guilty Plea, Trial Date, Discovery Order and Other Matters § VII(c); W.D. Tex. C.R.
16(b)(4)); “expeditiously” (M.D. Ala. Standing Order on Criminal Discovery; S.D. Ala. L.R.
16.13(c); N.D.N.Y. L.R. Crim. P. 14.1(f)); and “by the speediest means available” (N.D. Fla.
Crim. L.R. 26.3(G)).
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trict’s local rule explicitly states that motions to enforce the continuing duty
“should not be necessary.”55


E. Due Diligence Requirements


Five districts have specific “due diligence” requirements for prosecutors.56 Two of
these five districts57 plus one additional district58 require the government to sign
and file a “certificate of compliance” (with Brady obligations) with discovery. In
one of the five districts, failure to file the certificate of compliance along with a
discovery or inspection motion “may result in summary denial of the motion or
other sanctions within the discretion of the court.”59


While other districts do not use the term “due diligence” in their local rules,
orders, or procedures, some make it clear that the government has the responsibil-
ity to identify and produce discoverable evidence and information. For example,
the Western District of Missouri’s rule regarding the government’s responsibility
for reviewing the case file for Brady (and Giglio) material says:


The government is advised that if any portion of the government’s investigative file
or that of any investigating agency is not made available to the defense for inspec-
tion, the Court will expect that trial counsel for the government or an attorney under
trial counsel’s immediate supervision who is familiar with the Brady/Giglio doctrine
will have reviewed the applicable files for the purpose of ascertaining whether evi-
dence favorable to the defense is contained in the file.60


In addition, the Middle and Southern Districts of Alabama include a restriction on
the delegation of the responsibility:


The identification and production of all discoverable information and evidence is the
personal responsibility of the Assistant U.S. Attorney assigned to the action and may
not be delegated without the express permission of the Court.61


F. Sanctions for Noncompliance with Brady Obligations


None of the thirty districts specify remedies for prosecutorial nondisclosure. All
leave the determination of any sanctions to the discretion of the court.


One district, however, provides some guidance for judges dealing with the
failure of the government to comply with Brady/Giglio obligations. The Uniform
Procedural Order in the District of Idaho says:


                                                  
55. D.N.M. Crim. R. 16.1.
56. D. Conn. L. Crim. R. App. Standing Order on Discovery § A; W.D. Mo. Scheduling and


Trial Order § II; D. Nev. Joint Discovery Statement § II; D.N.H. L. Crim. R. 16.2; and W.D.
Wash. Crim. R. 16(a).


57. W.D. Mo. and W.D. Wash.
58. D.N.M. See D.N.M. L.R.-Crim. R. 16.1. This rule does not use the term “due diligence.”
59. W.D. Wash. Crim. R. 16(i).
60. W.D. Mo. Scheduling and Trial Order Note following §§ VI(A) & (B).
61. M.D. Ala. Standing Order on Criminal Discovery; S.D. Ala. L.R. 16.13(b)(2)(C).
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If the government has information in its possession at the time of the arraignment,
but elects not to disclose this information until a later time in the proceedings, the
court can consider this as one factor in determining whether the defendant can make
effective use of the information at trial.62


Most courts allow sanctions (generally based on Rule 16’s authority) for both
parties for general discovery abuses. These sanctions include exclusion of evi-
dence at trial, a finding of contempt, granting of a continuance, and even dis-
missal of the indictment with prejudice. For example, the Northern District of
Georgia’s standard Magistrate Judge’s Pretrial Order says:


Where reciprocal discovery is requested by the government, the attorney for the de-
fendant shall personally advise the defendant of the request, the defendant’s obliga-
tions thereto, and the possibility of sanctions, including exclusion of any such evi-
dence from trial, for failure to comply with the Rule. See Fed. R. Crim. P. 16(b) and
(d) (as amended December 1, 2002); L.Cr.R. 16.1 (N.D. Ga.).63


The Southern District of Florida’s Discovery Practices Handbook states that “[i]f
a Court order is obtained compelling discovery, unexcused failure to provide a
timely response is treated by the Court with the gravity it deserves; willful viola-
tion of a Court order is always serious and is treated as contempt.”64 The Northern
District of West Virginia’s local rule is even more sweeping:


If at any time during the course of the proceedings it is brought to the attention of the
Court that a party has failed to comply with L.R. Crim. P. 16 [the general discovery
rule], the Court may order such party to permit the discovery or inspection, grant a
continuance or prohibit the party from introducing evidence not disclosed, or the
Court may enter such order as it deems just under the circumstances up to and in-
cluding the dismissal of the indictment with prejudice.65


G. Declination Procedures


Three of the thirty districts specifically refer to declination procedures in their lo-
cal rules or orders.66 For example, the Southern District of Georgia’s local rule
says:


In the event the U.S. Attorney declines to furnish any such information described in
this rule, he shall file such declination in writing specifying the types of disclosure


                                                  
62. D. Idaho Uniform Procedural Order § I(5).
63. N.D. Ga. standard Magistrate Judge’s Pretrial Order.
64. S.D. Fla. L.R. App. A. Discovery Practices Handbook § I.D(4) Sanctions. Note that the


practices set forth in the handbook do not have the force of law, but are for the guidance of practi-
tioners. The Discovery Practices Handbook was prepared by the Federal Courts Committee of the
Dade County Bar Association and adopted as a published appendix to the Local General Rules.


65. N.D. W. Va. L.R. Crim. P. 16.11.
66. S.D. Ga. L. Crim. R. 16.1(g); D. Mass. L.R. 116.6(A); and W.D. Wash. Crim. R. 16(e).
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that are declined and the ground therefor. If defendant’s attorney objects to such re-
fusal, he shall move the Court for a hearing therein.67


The District of Massachusetts has an even more detailed rule governing the
declination of disclosure and protective orders, providing for challenges, sealed
filings, and ex parte motions:


(A) Declination. If in the judgment of a party it would be detrimental to the interests
of justice to make any of the disclosures required by these Local Rules, such disclo-
sures may be declined, before or at the time that disclosure is due, and the opposing
party advised in writing, with a copy filed in the Clerk’s Office, of the specific mat-
ters on which disclosure is declined and the reasons for declining. If the opposing
party seeks to challenge the declination, that party shall file a motion to compel that
states the reasons why disclosure is sought. Upon the filing of such motion, except to
the extent otherwise provided by law, the burden shall be on the party declining dis-
closure to demonstrate, by affidavit and supporting memorandum citing legal
authority, why such disclosure should not be made. The declining party may file its
submissions in support of declination under seal pursuant to L.R. 7.2 for the Court’s
in camera consideration. Unless otherwise ordered by the Court, a redacted version
of each such submission shall be served on the moving party, which may reply.


(B) Ex Parte Motions for Protective Orders. This Local Rule does not preclude any
party from moving under L.R. 7.2 and ex parte (i.e., without serving the opposing
party) for leave to file an ex parte motion for a protective order with respect to any
discovery matter. Nor does this Local Rule limit the Court’s power to accept or reject
an ex parte motion or to decide such a motion in any manner it deems appropriate.68


Other districts have procedures for motions to deny, modify, restrict, or defer
discovery or inspection.69 The moving party has the burden to show cause why
discovery should be limited.


                                                  
67. S.D. Ga. L. Crim. R. 16.1(g). See also S.D. Ind. Notification of Assigned Judge, Auto-


matic Not Guilty Plea, Trial Date, Discovery Order and Other Matters (standard order in criminal
cases) § VII(d).


68. D. Mass. Crim. R. 116.6. The Western District of Washington has a similar but less de-
tailed and expansive rule. W.D. Wash. Crim. R. 16(e).


69. See, e.g., D. Conn. Standing Order on Discovery § F. The Middle District of Tennessee’s
standing order language is similar to Connecticut’s; however, the Middle District of Tennessee’s
includes the following cautionary message: “It is expected by the Court, however, that counsel for
both sides shall make every good faith effort to comply with the letter and spirit of this Rule.”
M.D. Tenn. R. 10(a)(2)(n).
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III. State Court Policies for the Treatment of Brady Material


This section describes state court statutes, rules, orders, and procedures that cod-
ify the Brady rule or incorporate specific aspects of it, define Brady material
and/or set the timing and conditions for its disclosure, impose any due diligence
obligations on the government, and specify sanctions for the government’s failure
to comply with such disclosure procedures.


A. Research Methods


We identified within all fifty states and the District of Columbia the relevant
statewide legal authority governing prosecutorial disclosure of information favor-
able to the defendant. We searched relevant databases in Westlaw and LEXIS,
including state statutes, criminal procedure rules, state court rules governing
criminal discovery, state constitutions, state court opinions, and state rules on pro-
fessional conduct. For most states, we were able to locate a relevant state rule,
order, or other legal authority when we used the following search terms in various
combinations:


• “exculpatory evidence”;
• “favorable evidence”;
• “Brady material”;
• “prosecution disclosure”; and
• “suppression of evidence.”


If we were unable to locate a rule for a state, we reviewed state court opinions
to determine if case law addressed or clarified the legal obligation regarding
prosecutorial disclosure of information favorable to the defendant.


Our analyses and conclusions are based on our interpretation of the relevant
authorities that we identified. We looked for relevant legal authority that con-
tained clear and unequivocal language regarding the duty of the prosecutor to dis-
close information to the defense. Where we could not identify authority with clear
language regarding the prosecution’s disclosure obligation, we erred on the side
of caution and noted the absence of a clear authority regarding the duty to dis-
close.


B. Governing Rules, Orders, and Procedures


All fifty states and the District of Columbia address the prosecutor’s obligation to
disclose information favorable to the defendant. Table 3 shows the sources of the
relevant authority.
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Table 3. Sources of Authority for Prosecutor’s Obligation to Disclose
Evidence Favorable to the Defendant


Authorities70
Number
of States States


Rules of Criminal Procedure or
general court rules


35 Ala., Alaska, Ariz., Ark.,
Colo., Del., D.C., Fla., Idaho,
Ill., Ind., Iowa, Ky., Me.,
Md., Mass., Mich., Minn.,
Miss., Mo., N.H., N.J., N.M.,
N.D., Ohio, Pa., R.I., S.C.,
Tenn., Utah, Vt., Va., Wash.,
W. Va., Wyo.


General statutes 14 Conn., Ga., Kan., La., Mont.,
Neb., Nev., N.Y., N.C.,
Okla., Or., S.D., Tex., Wis.


Penal code 2 Cal., Haw.


Some state supreme courts have found prosecutors’ suppression of exculpa-
tory evidence to violate the due process clauses of their constitutions. For exam-
ple, in State v. Hatfield, the West Virginia Supreme Court held that “[a] prosecu-
tion that withholds evidence which if made available would tend to exculpate an
accused by creating a reasonable doubt as to his guilt violates due process of law
under Article III, Section 14 of the West Virginia Constitution.”71 Another state,
Nevada, explicitly notes in its criminal discovery procedure statute that “[t]he
provisions of this section are not intended to affect any obligation placed upon the
prosecuting attorney by the constitution of this state . . . to disclose exculpatory
evidence to the defendant.”72


C. Definition of Brady Material


In thirty-three of the fifty-one jurisdictions, we found rules or procedures that
codify the Brady rule. There are differences in the Brady-related definitions of
materials covered.


1. Evidence favorable to the defendant


Although there is some variation in the specific language used to define Brady
material,73 twenty-three states74 have adopted language generally resembling the
                                                  


70. We identified several states that address the favorable evidence disclosure obligation in
more than one source, e.g., in a statute as well as in a rule. We charted only the highest authority.


71. 286 S.E.2d 402, 411 (W. Va. 1982).
72. Nev. Rev. Stat. § 174.235(3) (2004).
73. See, e.g., Me. R. Crim. P. 16(a)(1)(C) (“any matter or information known to the attorney


for the state which may not be known to the defendant and which tends to create a reasonable
doubt of the defendant’s guilt as to the offense charged.”).
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following: “any material or information which tends to negate the guilt of the ac-
cused as to the offense charged or would tend to reduce the accused’s punishment
therefor.”75


2. Exculpatory evidence or material


Ten other states76 expressly list exculpatory material as items of information that
prosecutors are required to disclose. These states describe exculpatory material in
two ways: as “exculpatory evidence”77 or as “exculpatory material.”78


The remaining states do not appear to have any express language regarding
Brady material, but case law in several of those states discusses the Brady obliga-
tion. For example, in Potts v. State, the Georgia Supreme Court held that the
“[d]efendant . . . has the burden of showing that the evidence withheld from him
so impaired his defense that he was denied a fair trial within the meaning of the
Brady Rule.”79 The Supreme Court of Wyoming noted that although “[t]here is no
general constitutional right to discovery in a criminal case. . . . [s]uppression of
evidence favorable to an accused upon request violates due process where the
evidence is material to guilt.”80 Other state courts have similarly invoked the
Brady rule in their decisions.81


No state procedure expressly refers to impeaching evidence as material sub-
ject to disclosure requirements, but three states specify that prosecutors must turn
over any information required to be produced under the Due Process Clause of the
U.S. Constitution.82 Two states require disclosure pursuant to the Brady decision.83


Despite this lack of express language, however, it appears that any state court


                                                                                                                                          
74. Ala., Ariz., Ark., Colo., Fla., Haw., Idaho, Ill., Ky., La., Me., Md., Minn., Mo., Mont.,


N.J., N.M., Ohio, Okla., Pa., Tex., Utah, and Wash.
75. Idaho Crim. R. 16(a).
76. Cal., Conn., Mass., Mich., Miss., Nev., N.H., Tenn., Vt., Wis.
77. See, e.g., Nev. Rev. Stat. § 174.235(3).
78. See, e.g., Cal. Penal Code § 1054.1(e).
79. 243 S.E.2d 510, 517 (Ga. 1978) (citation omitted).
80. Dodge v. State, 562 P.2d 303, 307 (Wyo. 1977) (citations omitted).
81. Bui v. State, 717 So. 2d 6, 27 (Ala. Crim. App. 1997) (“In order to prove a Brady viola-


tion, a defendant must show (1) that the prosecution suppressed evidence, (2) that the evidence
was of a character favorable to his defense, and (3) that the evidence was material.” (citation
omitted)); O’Neil v. State, 691 A.2d 50, 54 (Del. 1997) (“[T]he [prosecution’s] obligation to dis-
close exculpatory information is triggered by the defendant’s request pursuant to Super. Ct. Crim.
Rule 16 and is not limited to trial proceedings.”); Lomax v. Commonwealth, 319 S.E.2d 763, 766
(Va. 1984) (“[T]he Commonwealth has a duty to disclose the [Brady] materials in sufficient time
to afford an accused an opportunity to assess and develop the evidence for trial.”).


82. See, e.g., Nev. Rev. Stat. § 174.235(3); N.M. Dist. Ct. R. Cr. P. 5-501(A)(6); N.Y. Consol.
Law Serv. Crim. P. Law § 240.20(1)(h).


83. See, e.g., N.H. Super. Ct. R. 98(A)(2)(iv); Tenn. Crim. P. R. 16 (Advisory Commission
Comments).
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opinion that cites the Brady rule would include impeachment evidence as material
that state prosecutors are constitutionally obliged to produce for defendants.84


D. Disclosure Requirements


Five states85 use the term “favorable” in describing evidence subject to the state
disclosure obligation. However, these states limit the clause “evidence favorable
to the accused” with a condition that such evidence be “material and relevant to
the issue of guilt or punishment.”86


Although Brady used “favorable” in describing the evidence required for
prosecutorial disclosure,87 Rule 16 does not expressly refer to “favorable evi-
dence.” The rule permits a defendant in federal criminal cases to receive, upon
request, documents and tangible objects within the possession of the government
that “are material to the preparation of the defendant’s defense or are intended
for use by the government as evidence in chief at the trial, or were obtained from
or belong to the defendant.”88 In describing some of the items of evidence subject
to the criminal discovery right, twenty-six states use language identical or sub-
stantially similar to the italicized language above.89


1. Types of information required to be disclosed


All of the states,90 require, at a minimum, disclosure of the types of evidence that
Rule 16 permits to be disclosed before trial:


• written or recorded statements, admissions, or confessions made by the de-
fendant;


• books, papers, documents, or tangible objects obtained from the defendant;


                                                  
84. See United States v. Bagley, 473 U.S. 667, 676 (“Impeachment evidence, as well as ex-


culpatory evidence, falls within the Brady rule.”).
85. La., N.M., Ohio, Okla., Pa.
86. See, e.g., Pa. R. Crim. P. 573 (B)(1)(a) (“The Commonwealth shall . . . permit the defen-


dant’s attorney to inspect and copy or photograph . . . any evidence favorable to the accused that is
material either to guilt or to punishment.”); La. Code Crim. P. Ann. art. 718 (“[O]n motion of the
defendant, the court shall order the district attorney to permit or authorize the defendant to inspect,
copy, examine . . . [evidence] favorable to the defendant and which [is] material and relevant to
the issue of guilt or punishment.”).


87. 373 U.S. at 87 (“[S]uppression by the prosecution of evidence favorable to an accused
upon request violates due process where the evidence is material either to guilt or punishment.”).


88. Fed. R. Crim. P. 16(a)(1)(C) (emphasis added).
89. Ala., Conn., Del., D.C., Haw., Idaho, Ind., Iowa, Kan., Ky., Miss., Mo., Neb., N.D., Ohio,


Pa., S.C., S.D., Tenn., Tex., Utah, Vt., Va., Wash., W. Va., Wyo.
90. Indiana is unique in that it does not contain a separate rule for criminal discovery and re-


lies on civil trial procedural rules to govern criminal trials. See Ind. Crim. R. 21 (“The Indiana
rules of trial and appellate procedure shall apply to all criminal proceedings.”) Therefore, Indiana
does not provide a specific list of evidence subject to criminal discovery. Presumably, however, a
criminal defendant in Indiana state court would be entitled to the basic items of evidence listed
here.
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• reports of experts in connection with results of any physical or mental ex-
aminations made of the defendant, and scientific tests or experiments made;


• records of the defendant’s prior criminal convictions; and
• written lists of the names and addresses of persons having knowledge of


relevant facts who may be called by the state as witnesses at trial.91


Some states, however, go beyond this basic list of information and specify
other material for disclosure:


• any electronic surveillance of any conversations to which the defendant was
a party;92


• whether an investigative subpoena has been executed in the case;93


• whether the case has involved an informant;94


• whether a search warrant has been executed in connection with the case;95


• transcripts of grand jury testimony relating to the case given by the defen-
dant, or by a codefendant to be tried jointly;96


• police, arrest, and crime or offense reports;97


• felony convictions of any material witness whose credibility is likely to be
critical to the outcome of the trial;98


• all promises, rewards, or inducements made to witnesses the state intends to
present at trial;99


• DNA laboratory reports revealing a match to the defendant’s DNA;100


• expert witnesses whom the prosecution will call at the hearing or trial, the
subject of their testimony, and any reports they have submitted to the
prosecution;101


• any information that indicates entrapment of the defendant;102 and
• “any other evidence specifically identified by the defendant, provided the


defendant can additionally establish that its disclosure would be in the in-
terests of justice.”103


                                                  
91. See, e.g., Conn. Gen. Stat. § 54-86(a) (2003); Idaho Crim. Rule 16(a).
92. Mont. Code Ann. § 415-15-322 (2)(a).
93. Mont. Code Ann. § 415-15-322 (2)(b).
94. Mont. Code Ann. § 415-15-322 (2)(c).
95. Ariz. St. RCRP R. 15.1(b)(10).
96. N.Y. Consol. Law Serv. Crim. P. Law § 240.20(1)(b).
97. Colo. Crim. P. Rule 16 (a)(I).
98. Cal. Penal Code § 1054.1(d).
99. Mass. Crim. P. R. 14(1)(A)(ix) (as amended, effective Sept. 7, 2004).
100. N.C. Gen. Stat. § 15A-903(g).
101. Wash. Super. Ct. Crim. R. 4.7(a)(2)(ii).
102. Wash. Super. Ct. Crim. R. 4.7(a)(2)(iii).
103. Pa. R. Crim. P. 573(B)(2)(a)(iv).
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Most states provide that this “favorable” evidence may be disclosed to the de-
fendant upon request or at the discretion of the court. Other states require that
evidence beyond the scope of Brady material must be disclosed even without a
request or court order.


2. Mandatory disclosure without request


Thirteen states104 require mandatory disclosure of information “favorable” to the
defense, regardless of whether the defendant made a specific discovery request for
the material. We determined that this disclosure is mandatory because of the use
of the phrase “prosecutor shall disclose,” and the lack of any conditional clause
such as “upon defendant’s request,” or “at the court’s discretion.” For example,
Massachusetts describes as being “mandatory discovery for the defendant” the
following items of evidence:


(i) Any written or recorded statements, and the substance of any oral statements,
made by the defendant or a co-defendant.


(ii) The grand jury minutes, and the written or recorded statements of a person
who has testified before a grand jury.


(iii) Any facts of an exculpatory nature.


(iv) The names, addresses, and dates of birth of the Commonwealth’s prospective
witnesses other than law enforcement witnesses . . . .


(v) The names and business addresses of prospective law enforcement witnesses.


(vi) Intended expert opinion evidence, other than evidence that pertains to the de-
fendant’s criminal responsibility . . . .


(vii) Material and relevant police reports, photographs, tangible objects, all intended
exhibits, reports of physical examinations of any person or of scientific tests or
experiments, and statements of persons the Commonwealth intends to call as
witnesses.


(viii) A summary of identification procedures, and all statements made in the pres-
ence of or by an identifying witness that are relevant to the issue of identity or
to the fairness or accuracy of the identification procedures.


(ix) Disclosure of all promises, rewards or inducements made to witnesses the
Commonwealth intends to present at trial.105


In contrast, Hawaii requires disclosure of evidence favorable to the defendant
only if the defendant is charged with a felony.106 In cases other than felonies, Ha-
waii permits a state court, at its discretion, to require disclosure of favorable evi-
dence “[u]pon a showing of materiality and if the request is reasonable.”107


Of the thirteen states that require disclosure of favorable evidence, three dis-
tinguish between information that is subject to mandatory disclosure and other
                                                  


104. Alaska, Ariz., Cal., Colo., Fla., Haw., Me., Md., Mass., N.H., N.M., Or., Wash.
105. Mass. Crim. P. Rule 14 (as amended, effective Sept. 7, 2004).
106. Haw. R. Penal P. 16(a) (“[D]iscovery under this rule may be obtained in and is limited to


cases in which the defendant is charged with a felony.”)
107. Haw. R. Penal P. 16(d).
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evidence that must be specifically requested by the defendant or ordered by the
court. Maine requires prosecutors to disclose the following items:


1. Statements obtained as a result of a search and seizure, statements resulting from
any confession or admission made by the defendant, statements relating to a lineup
or voice identification of the defendant.


2. Any written or recorded statements made by the defendant.


3. Any statement that tends to create a reasonable doubt of the defendant’s guilt as to
the offense charged.108


Maine requires the defendant to make a written request to compel the disclosure
of books, papers, documents, tangible objects, reports of experts made in connec-
tion with the case, and names and addresses of the witnesses whom the state in-
tends to call in any proceeding.109


The other two states that distinguish between items of evidence that are sub-
ject to mandatory disclosure are Maryland110 and Washington.111


3. Disclosure upon request of defendant


Thirty-eight states112 require a defendant to request favorable information, some-
times in writing, before the prosecution’s obligation to disclose is triggered.


Ten states113 place an additional condition on the defense:


• the defendant must make “a showing [to the court] that the items sought
may be material to the preparation of his defense and that the request is rea-
sonable,”114 or


• the defendant must show “good cause” for discovery of such information.115


It appears that these ten states permit disclosure of certain favorable evidence only
at the discretion of the trial court, and only if the court finds that the defendant has
met the burden of proof in making the discovery request.


4. Time requirements for disclosure


States vary considerably in their time requirements for disclosure of Brady mate-
rial. Some specify a time by which the prosecution must disclose favorable infor-
mation, while others rely upon undefined terms such as “timely disclosure” or “as


                                                  
108. Me. R. Crim. P. 16(a)(1)(A)–(C).
109. Me. R. Crim. P. 16(b).
110. Md. Rule 4-263.
111. Wash. Super. Ct. Crim. R. 4.7.
112. Ala., Ark., Conn., Del., D.C., Ga., Idaho, Ill., Ind., Iowa, Kan., Ky., La., Mich., Minn.,


Miss., Mo., Mont., Neb., Nev., N.J., N.Y., N.C., N.D., Ohio, Okla., Pa., R.I., S.C., S.D., Tenn.,
Tex., Utah, Vt., Va., W. Va., Wis., Wyo.


113. Conn., Idaho, Ind., Minn., Mo., Neb., Pa., Tex., Va., Wash.
114. Conn. Gen. Stat. § 54-86(a).
115. Tex. Code Crim. Proc. art. 39.14 (2004).
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soon as practicable.” Ten states116 have established two separate time limits—one
for the period within which the defendant must file a discovery request for favor-
able information and another for the period within which the prosecution must
disclose the information.117


For a small number of states,118 we were unable to determine a specific time-
table for disclosure of Brady material. Nonetheless, it is probable that these states
impose a “timely” disclosure requirement that would not prejudice the defen-
dant’s right to a fair trial.


a. Specific time requirement


Twenty-eight states119 have mandated specific time limits for prosecutorial disclo-
sure of evidence favorable to the defendant. Table 4 summarizes these time re-
quirements.


Table 4. States with Specific Time Limits for Prosecutorial Disclosure
of Evidence Favorable to the Defendant


State Authority Time Requirement
Alabama Ala. R. Cr. P. 16.1 Within 14 days after the request


has been filed in court


Arizona Ariz. St. R. Cr. P. 15.6(c) Not later than 7 days prior to trial
California Cal. Penal Code § 1054.7 Not later than 30 days prior to


trial


Colorado Colo. Cr. P. R. 16(b) Not later than 20 days after filing
of charges


Connecticut Conn. Gen. Stat. § 54-86(c) Not later than 30 days after
defendant pleads not guilty


Delaware Del. Super. Ct. Crim. R.
16(d)(3)(B)


Within 20 days after service of
discovery request


Florida Fla. R. Cr. P. 3.220(b)(1) Within 15 days after service of
discovery request


Georgia Ga. Code Ann. § 17-16-
4(a)(1)


Not later than 10 days prior to
trial


Hawaii Haw. R. Penal P. 16(e)(1) Within 10 calendar days after
arraignment and plea of the
defendant


                                                  
116. D.C., Idaho, Mo., Nev., N.Y., Ohio, Okla., R.I., Va., W. Va.
117. See, e.g., Nev. Rev. Stat. § 174.285 (2004) (“A request . . . may be made only within 30


days after arraignment or at such reasonable later time as the court may permit. . . . A party shall
comply with a request made . . . not less than 30 days before trial or at such reasonable later time
as the court may permit.”).


118. D.C., Iowa, Pa., S.D., Tenn., Tex., and Wyo.
119. Ala., Ariz., Cal., Colo., Conn., Del., Fla., Ga., Haw., Idaho, Ind., Kan., Me., Md., Mass.,


Mich., Minn., Mo., Nev., N.H., N.J., N.M., N.Y., Ohio, Okla., R.I., S.C., Wash.
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State Authority Time Requirement
Idaho Idaho Cr. R. 16 (e)(1) Within 14 days after service of


discovery request


Indiana Ind. R. Trial P. 34(B) Within 30 days after service of
discovery request


Kansas Kan. Stat. Ann. § 22-
3212(f)


Within 20 days after arraignment


Maine Me. R. Crim. P. 16(a)(3) Within 10 days after arraignment
Maryland Md. R. 4-263(e) Within 25 days after appearance


of counsel or first appearance of
defendant before the court,
whichever is earlier


Massachusetts Mass. Crim. P. Rule
14(1)(A)


At or prior to the pretrial
conference


Michigan Mich. Ct. R. 6.201(F) Within 7 days after service of
discovery request


Minnesota Minn. R. Crim. P. 9.03;
Minn. Bd. of Judicial
Stand. R. 9(e)


Within 60 days after service of
discovery request; by the time of
the omnibus hearing


Missouri Mo. Sup. Ct. R. 25.02 Within 10 days after service of
discovery request


Nevada Nev. Rev. Stat. § 174.285 Not later than 30 days prior to
trial


New
Hampshire


N.H. Sup. Ct. R. 98(A)(2) Within 30 days after defendant
pleads not guilty


New Jersey N.J. Ct. R. 3:13-3(b) Not later than 28 days after the
indictment


New Mexico N.M. R. Crim. P. 5-501(A) Within 10 days after arraignment
New York N.Y. Consol. Law Serv.


Crim. P. Law § 240.80(3)
Within 15 days after service of
discovery request


Ohio Ohio R. Crim. P. 16(F) Within 21 days after arraignment
or 7 days prior to trial, whichever
is earlier


Oklahoma Okla. Stat. § 2002(D) Not later than 10 days prior to
trial


Rhode Island R.I. Super. R. Crim. P.
16(g)(1)


Within 15 days after service of
discovery request


South Carolina S.C. R. Crim. P. 5(a)(3) Not later than 30 days after
service of discovery request


Washington Wash. Super. Ct. Crim. R.
4.7(a)(1)


No later than the omnibus
hearing
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b. Nonspecific, descriptive time frame


Eighteen states120 provide nonspecific, descriptive time requirements for disclo-
sure of Brady material. The terms used for these general time frames include the
following:


• “timely disclosure”;121


• “as soon as practicable”;122


• “a reasonable time in advance of trial date”;123


• “within a reasonable time”;124


• “in time for the defendants to make effective use of the evidence”;125


• “as soon as possible”;126


• “as soon as reasonably possible”;127 and
• “within a reasonable time before trial.”128


State case law may provide guidance on whether a particular disclosure has
satisfied the “timely” disclosure requirement. In general, however, the state courts
have interpreted “timely” or “as soon as possible” to mean that the prosecution
must disclose information favorable to the defendant “within a sufficient time for
its effective use” by the defendant in preparation for his or her defense.129 State
courts that have ruled on the issue of timing of disclosures have emphasized that
any disclosure must not constitute “unfair surprise” to the defendant and must not
prejudice the defendant’s right to a fair trial.130


                                                  
120. Alaska, Ark., Ill., Ky., La., Me., Miss., Mont., Neb., N.C., N.D., Ohio, Or., Utah, Vt.,


Va., W. Va., Wis.
121. See, e.g., Alaska R. Prof. Conduct 3.8(d); La. R. Prof. Conduct 3.8(d).
122. See, e.g., Ark. R. Crim. P. 17.2(a); Ill. Sup. Ct. R. 412(d).
123. See, e.g., Ky. R. Crim. P. 7.24(4).
124. See, e.g., Me. R. Crim. P. 16(a).
125. See, e.g., State v. Taylor, 472 S.E.2d 596, 607 (N.C. 1996) (“[D]ue process and Brady


are satisfied by the disclosure of the evidence at trial, so long as disclosure is made in time for the
defendants to make effective use of the evidence.” (citations omitted))


126. See, e.g., Vt. R. Crim. P. 16(b).
127. See, e.g., State v. Hager, 342 S.E.2d 281, 284 (W. Va. 1986) (“[W. Va. R. Crim. P.] 16


impliedly sanctions the use of newly discovered evidence at trial, so long as the evidence is dis-
closed to the defense as soon as reasonably possible.”)


128. See, e.g., Wis. Stat. § 971.23(1).
129. State v. Harris, 680 N.W.2d 737, 754–55 (Wis. 2004) (“We hold that in order for evi-


dence to be disclosed ‘within a reasonable time before trial’ . . . it must be disclosed within a suffi-
cient time for its effective use. Were it otherwise, the State could withhold all Brady evidence until
the day of trial in the hope that the defendant would plead guilty under the false assumption that
no such evidence existed.”).


130. State v. Golder, 9 P.3d 635 (Mont. 2000) (defendant argued that the timing of the state’s
formal disclosure of the two witnesses and the nature of their testimony constituted unfair surprise
and jeopardized his right to a fair trial as assured under the Montana Constitution).
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E. Due Diligence Obligations


By various means each state imposes a continuing duty on the prosecutor to locate
and disclose additional favorable information discovered throughout the course of
a trial. Delaware’s Superior Court Rule 16(c) is typical of the rules in most states
with a due diligence obligation:


If, prior to or during trial, a party discovers additional evidence or material previ-
ously requested or ordered, which is subject to discovery or inspection under this
rule, such party shall promptly notify the other party or that other party’s attorney or
the court of the existence of the additional evidence or material.131


Beyond this basic duty to supplement discovery of information, five states132


require prosecutors to certify, in writing, that they have exercised diligent, good
faith efforts in locating all favorable information, and that what has been dis-
closed is accurate and complete to the best of their knowledge or belief. For ex-
ample, Florida requires the following:


Every request for discovery or response . . . shall be signed by at least 1 attorney of
record . . . [certifying] that . . . to the best of the signer’s knowledge, information, or
belief formed after a reasonable inquiry it is consistent with these rules and war-
ranted by existing law . . . .133


Similarly, Massachusetts provides:
When a party has provided all discovery required by this rule or by court order, it
shall file with the court a Certificate of Compliance. The certificate shall state that, to
the best of its knowledge and after reasonable inquiry, the party has disclosed and
made available all items subject to discovery other than reports of experts, and shall
identify each item provided.134


F. Sanctions for Noncompliance with Brady Obligations


All states provide remedies for prosecutorial nondisclosure that follow closely, if
not explicitly mirror, Federal Rule of Criminal Procedure 16(d)(2), which states
that a “court may order [the prosecution] to permit the discovery or inspection,
grant a continuance, or prohibit [the prosecution] from introducing evidence not
disclosed, or it may enter such other order as it deems just under the circum-
stances.”135


In addition, eleven states136 indicate that willful violations of a criminal dis-
covery rule or court order requiring disclosure may subject the prosecution to
other sanctions as the court deems appropriate. These sanctions “may include, but


                                                  
131. Del. Super. Ct. R. 16(c).
132. Colo., Fla., Idaho, Mass., N.M.
133. Fla. R. Crim. P. 3.220(n)(3). See also Idaho Crim. R. 16(e) (Certificate of Service).
134. Mass. Crim. P. R. 14(a)(1)(E)(3) (as amended, effective Sept. 7, 2004).
135. Fed. R. Crim. P. 16(d)(2).
136. Ala., Ark., Fla., Haw., Ill., La., Minn., Mo., N.M., Vt., Wash.
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are not limited to, contempt proceedings against the attorney . . . as well as the
assessment of costs incurred by the opposing party, when appropriate.”137


At least one state, Idaho, expressly states that failure to comply with the time
prescribed for disclosure “shall be grounds for the imposition of sanctions by the
court.”138 Other states probably also permit their courts to impose sanctions for
failure to meet time requirements, as their rules provide remedies for failure to
comply with any discovery rules, which can and often do include a time-limits
provision.


At least three states139 allow the court to order a dismissal as a possible sanc-
tion for particularly egregious violations of disclosure obligations. For example,
Maine’s rules state the following:


If the attorney for the state fails to comply with this rule, the court on motion of the
defendant or on its own motion may take appropriate action, which may include, but
is not limited to, one or more of the following: requiring the attorney for the state to
comply, granting the defendant additional time or a continuance . . . prohibiting the
attorney for the state from introducing specified evidence and dismissing charges
with prejudice.140


However, three states141 regard dismissal to be too severe a sanction for non-
disclosure. Louisiana’s Code of Criminal Procedure notes that for disclosure vio-
lations, their state courts may “enter such other order, other than dismissal, as
may be appropriate.”142 Similarly, the Supreme Court of Pennsylvania found dis-
missal to be “too severe” a sanction for failure to disclose Brady material, and ex-
plained that the discretion of Pennsylvania trial courts “is not unfettered.”143


                                                  
137. Fla. R. Crim. P. 3.220(n)(2).
138. Idaho Crim. Rule 16(e)(2).
139. Conn., Me., N.C.
140. Me. R. Crim. P. 16(d) (emphasis added).
141. La., Tex., Pa.
142. La. Code Crim. P. Ann. art. 729.5(A) (emphasis added).
143. Commonwealth v. Burke, 781 A.2d 1136, 1143 (Pa. 2001) (“[O]ur research has revealed


[no judicial precedents] that approve or require a discharge as a remedy for a discovery violation.
In fact, the precedents cited by the trial court and appellant support the view that the discharge
ordered here was too severe . . . . [W]hile it is undoubtedly true that the trial court possesses some
discretion in fashioning an appropriate remedy for a Brady violation, that discretion is not unfet-
tered.”).
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A. Statutes Enforced by the Antitrust Division  


1. Sherman Antitrust Act, 15 U.S.C. §§ 1-7  


Sherman Act § 1, 15. U.S.C. § 1  


  


  


  


  


  


  


  


  


  


  


  


  


Trusts, etc., in restraint of trade illegal; penalty  


Sherman Act § 2, 15 U.S.C. § 2
Monopolizing trade a felony; penalty  


Sherman Act § 3, 15 U.S.C. § 3
Trusts in Territories or District of Columbia illegal; combination a felony  


Sherman Act § 4, 15 U.S.C. § 4
Jurisdiction of courts; duty of United States attorneys; procedure  


Sherman Act § 5, 15 U.S.C. § 5
Bringing in additional parties  


Sherman Act § 6, 15 U.S.C. § 6
Forfeiture of property in transit  


Sherman Act § 7 (Foreign Trade Antitrust Improvements Act of 1982), 
15 U.S.C. § 6a
Conduct involving trade or commerce with foreign nations  


Sherman Act § 8, 15 U.S.C. § 7
“Person” or “persons” defined  


2. Wilson Tariff Act, 15 U.S.C. §§ 8-11  


Wilson Tariff Act § 73, 15 U.S.C. § 8
Trusts in restraint of import trade illegal; penalty  


Wilson Tariff Act § 74, 15 U.S.C. § 9
 Jurisdiction of courts; duty of United States attorneys; procedure  


Wilson Tariff Act § 75, 15 U.S.C. § 10
Bringing in additional parties  


Wilson Tariff Act § 76, 15 U.S.C. § 11
Forfeiture of property in transit  


3. Clayton Act, 15 U.S.C. §§ 12-27  


Clayton Act § 1, 15 U.S.C. § 12
Definitions; short title  
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Clayton Act § 2,  15 U.S.C. § 13  
Discrimination in price, services, or facilities  


Clayton Act § 3,  15 U.S.C. § 14  


  


  


  


  


  


  


  


  


  


  


  


  


  


  


Sale, etc., on agreement not to use goods of competitor  


Clayton Act § 4, 15 U.S.C. § 15
Suits by persons injured  


Clayton Act § 4A, 15 U.S.C. § 15a
Suits by United States; amount of recovery; prejudgment interest  


Clayton Act § 4B, 15 U.S.C. § 15b
Limitation of actions  


Clayton Act § 4C, 15 U.S.C. § 15c
Actions by state attorneys general  


Clayton Act § 4D, 15 U.S.C. § 15d
Measurement of damages  


Clayton Act § 4E, 15 U.S.C. § 15e
Distribution of damages  


Clayton Act § 4F, 15 U.S.C. § 15f
Actions by Attorney General  


Clayton Act § 4G, 15 U.S.C. § 15g
Definitions  


Clayton Act § 4H, 15 U.S.C. § 15h
Applicability of parens patriae actions  


Clayton Act § 5 (Tunney Act), 15 U.S.C. § 16
Judgments  


Clayton Act § 6, 15 U.S.C. § 17
Antitrust laws not applicable to labor organizations  


Clayton Act § 7, 15 U.S.C. § 18
Acquisition by one corporation of stock of another  


Clayton Act § 7A (Hart-Scott-Rodino Antitrust Improvements Act of 
1976), 15 U.S.C. § 18a
Premerger notification and waiting period  


Clayton Act § 8, 15 U.S.C. § 19
Interlocking directorates and officers  
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Clayton Act § 11, 15 U.S.C. § 21  
Enforcement provisions  


Clayton Act § 12, 15 U.S.C. § 22  


  


  


  


  


 


  


  


  


  


  


  


 


District in which to sue corporation  


Clayton Act § 13, 15 U.S.C. § 23
Suits by United States; subpoenas for witnesses  


Clayton Act § 14, 15 U.S.C. § 24
Liability of directors and agents of corporation  


Clayton Act § 15, 15 U.S.C. § 25
Restraining violations; procedure  


Clayton Act § 16, 15 U.S.C. § 26
Injunctive relief for private parties; exception; costs  


Clayton Act § 26 (Gasohol Competition Act of 1980), 15 U.S.C. § 26a
Restrictions on the purchase of gasohol and synthetic motor fuel  


Clayton Act § 27, 15 U.S.C. § 27
Effect of partial invalidity  


4. Antitrust Civil Process Act, 15 U.S.C. §§ 1311-14  


Antitrust Civil Process Act § 2, 15 U.S.C. § 1311
Definitions 


Antitrust Civil Process Act § 3, 15 U.S.C. § 1312
Civil investigative demands  


Antitrust Civil Process Act § 4, 15 U.S.C. § 1313
Custodian of documents, answers and transcripts  


Antitrust Civil Process Act § 5, 15 U.S.C. § 1314
Judicial proceedings  


5. International Antitrust Enforcement Assistance Act of 1994, 
15 U.S.C. §§ 6201-12  


International Antitrust Enforcement Assistance Act § 2, 
15 U.S.C. § 6201
Disclosure to a foreign antitrust authority of antitrust evidence  


International Antitrust Enforcement Assistance Act § 3, 
15 U.S.C. § 6202
Investigations to assist foreign antitrust authority in obtaining antitrust 
evidence 
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International Antitrust Enforcement Assistance Act § 4, 
15 U.S.C. § 6203  
Jurisdiction of district courts of United States  


International Antitrust Enforcement Assistance Act § 5, 
15 U.S.C. § 6204 


  


  


 


 


  


 


  


Limitations on authority  


International Antitrust Enforcement Assistance Act § 6, 
15 U.S.C. § 6205
Exception to certain disclosure restrictions  


International Antitrust Enforcement Assistance Act § 7, 
15 U.S.C. § 6206
Publication requirements applicable to antitrust mutual assistance 
agreements 


International Antitrust Enforcement Assistance Act § 8, 
15 U.S.C. § 6207
Conditions on use of antitrust mutual assistance agreements  


International Antitrust Enforcement Assistance Act § 9, 
15 U.S.C. § 6208
Limitations on judicial review  


International Antitrust Enforcement Assistance Act § 10, 
15 U.S.C. § 6209
Preservation of existing authority  


International Antitrust Enforcement Assistance Act § 11, 
15 U.S.C. § 6210
Report to Congress  


International Antitrust Enforcement Assistance Act § 12, 
15 U.S.C. § 6211
Definitions  


International Antitrust Enforcement Assistance Act § 13, 
15 U.S.C. § 6212 


  


 


Authority to receive reimbursement  


6. Miscellaneous  


15 U.S.C. § 29
Appeals [U.S. is civil complainant, equitable relief sought]  


15 U.S.C. § 27
Counsel’s Liability for Excessive Costs  
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B. Statutes Used in Criminal Antitrust Investigations and Prosecutions 
In addition to the Division’s criminal enforcement activities under the 
Sherman Act, the Division investigates and prosecutes offenses that 
arise from conduct accompanying antitrust violations or otherwise 
impact the competitive process, as well as offenses that involve the 
integrity of the investigative process. The Division also uses statutes 
governing procedures, victim and witness rights, sentencing, and 
debarment.  


1. Offenses That Arise from Conduct Accompanying a Sherman 
Act Violation  


a. Conspiracy; Aiding and Abetting  


18 U.S.C. § 2 
Principals [aiding and abetting]  


18 U.S.C. § 371 
Conspiracy to commit offense or defraud the United States  


18 U.S.C. § 1349 
Attempt and conspiracy [mail and wire fraud]  


b. Fraud  


18 U.S.C. § 201 
Bribery of public officials and witnesses  


18 U.S.C. § 666 
Theft or bribery concerning programs receiving Federal funds  


18 U.S.C. § 1001 
Statements or entries generally [false statements]  


18 U.S.C. § 1341 
Frauds and swindles [mail fraud]  


18 U.S.C. § 1343  
Fraud by wire, radio, or television [wire fraud]  


c. Money Laundering  


18 U.S.C. § 1952 
Interstate and foreign travel or transportation in aid of racketeering 
enterprise  


18 U.S.C. § 1956 
Laundering of monetary instruments  
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18 U.S.C. § 1957 
Engaging in monetary transactions in property derived from specified 
unlawful activity  


d. Tax Offenses  


26 U.S.C. § 7201 
Attempt to evade or defeat tax  


26 U.S.C. § 7206  
Fraud and false statements  


2. Offenses Involving the Integrity of the Investigative Process  


a. Obstruction  


18 U.S.C. § 1503 
Influencing or injuring officer or juror generally  


18 U.S.C. § 1505  
Obstruction of proceedings before departments, agencies, and 
committees. This statute is used when there is obstruction of 
proceedings under the Antitrust Civil Process Act.  


18 U.S.C. § 1509  
Obstruction of court orders  


18 U.S.C. § 1510  
Obstruction of criminal investigations  


18 U.S.C. § 1512  
Tampering with a witness, victim, or an informant  


18 U.S.C. § 1519  
Destruction, alteration, or falsification of records in Federal 
investigations and bankruptcy proceedings 


b. Perjury and False Statements  


18 U.S.C. § 1621  
Perjury generally  


18 U.S.C. § 1622  
Subornation of perjury  


18 U.S.C. § 1623  
False declarations before grand jury or court  
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c. Criminal Contempt  


18 U.S.C. § 402 
Contempts constituting crimes  


18 U.S.C. § 3691 
Jury trial of criminal contempts  


Fed. R. Crim. P. 42 
Criminal contempt  


3. Procedural Statutes  


18 U.S.C. § 3143 
Release or detention of a defendant pending sentence or appeal  


Speedy Trial Act of 1974, 18 U.S.C. § 3161-3174  


Jencks Act, 18 U.S.C. § 3500   
Demands for production of statements and reports of witnesses  


18 U.S.C. § 6001-6005 
Immunity of witnesses  


4. Statutes of Limitation  


18 U.S.C. § 3282 
Offenses not capital  


18 U.S.C. § 3285 
Criminal contempt  


18 U.S.C. § 3287 
Wartime suspension of limitations 


18 U.S.C. § 3288 
Indictments and information dismissed after period of limitations  


18 U.S.C. § 3289 
Indictments and information dismissed before period of limitations  


18 U.S.C. § 3292 
Suspension of limitations to permit United States to obtain foreign 
evidence  
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5. Victim and Witness Rights  


a. Attorney General Guidelines  


The Attorney General, in accordance with the requirements of the 
Victim and Witness Protection Act of 1982, the Crime Control Act of 
1990, the Violent Crime Control and Law Enforcement Act of 1994, the 
Antiterrorism and Effective Death Penalty Act of 1996, the Victims 
Rights Clarification Act of 1997, and the Justice for All Act of 2004, has 
promulgated Attorney General Guidelines for Victim and Witness 
Assistance (AG Guidelines) to establish procedures to be followed by the 
Federal criminal justice system in responding to the needs of crime 
victims and witnesses. The AG Guidelines serve as a primary resource 
for Department of Justice agencies, including the Antitrust Division, in 
the treatment and protection of victims and witnesses of Federal crimes 
under these acts. In addition, the Division has published a Victim 
Witness Handbook.  


b. Statutes Governing Victims’ Rights and Services for Victims  


18 U.S.C. § 3771 
Crime victims’ rights  


34 U.S.C. § 20141 
Services to victims 


[update April 2018] 


6. Sentencing  


Attorneys should be familiar with the statutory provisions governing 
sentencing and the Federal Sentencing Guidelines (“U.S.S.G.”), which 
should be read together with the statutory provisions. Attorneys should 
be familiar with the Sentencing Guidelines in their entirety, as many 
provisions are interrelated. Useful sentencing sections include:  


a. General Provisions  


18 U.S.C. § 3013 
Special assessment on convicted persons  


18 U.S.C. § 3551 
Authorized sentences 


18 U.S.C. § 3552; Fed. R. Crim. P. 32(d)  
Presentence reports  


18 U.S.C. § 3553 
Imposition of a sentence  
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18 U.S.C. § 3554 
Order of criminal forfeiture  


18 U.S.C. § 3555 
Order of notice to victims  


18 U.S.C. § 3556 
Order of restitution  


18 U.S.C. § 3557 
Review of a sentence  


18 U.S.C. § 3558 
Implementation of a sentence  


18 U.S.C. § 3559 
Sentencing classification of offenses  


b. Probation  


18 U.S.C. § 3561 
Sentence of probation  


18 U.S.C. § 3562 
Imposition of a sentence of probation  


18 U.S.C. § 3563 
Conditions of probation  


18 U.S.C. § 3564 
Running of a term of probation  


18 U.S.C. § 3565 
Revocation of probation  


18 U.S.C. § 3566, U.S.S.G. §§ 5B1.1-5B1.3, 8D1.1-8D1.4 
Implementation of a sentence of probation  


c. Fines  


18 U.S.C. § 3571 
Sentence of fine  


18 U.S.C. § 3572, U.S.S.G. §§ 2R.1.1, 5K1.1, 8C2.4-8C2.8, 8C3.2, 8C3.3, 
8C4.1 
Imposition of a sentence of fine and related matters  
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18 U.S.C. § 3573 
Petition of the Government for modification or remission  


18 U.S.C. § 3574 
Implementation of a sentence of fine  


18 U.S.C. § 3612 
Collection of fine 


d. Imprisonment  


18 U.S.C. § 3581 
Sentence of imprisonment  


18 U.S.C. § 3582 
Imposition of a sentence of imprisonment  


18 U.S.C. § 3583, U.S.S.G. §§ 5D1.1-5D1.3 
Inclusion of term of supervised release after imprisonment  


18 U.S.C. § 3584  
Multiple sentences of imprisonment  


18 U.S.C. § 3585, U.S.S.G. §§ 2R1.1, 3B1.1, 3D1.4, 3E1.1, 5C1.1, 5K1.1 
Calculation of a term of imprisonment  


18 U.S.C. § 3586  
Implementation of a sentence of imprisonment  


e. Restitution  


18 U.S.C. § 3556, U.S.S.G. §§ 5E1.1, 8B1.1  
Order of restitution 


18 U.S.C. § 3612  
Collection of unpaid fine or restitution 


18 U.S.C. § 3663  
Discretionary restitution 


18 U.S.C. § 3663A 
Mandatory restitution to victims of certain crimes  


18 U.S.C. § 3664  
Procedure for issuance and enforcement of restitution order  
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f. Miscellaneous  


18 U.S.C. § 3661  
Use of information for sentencing  


18 U.S.C. § 3673  
Definitions for sentencing provisions  


18 U.S.C. § 3731 
Appeal by United States  


18 U.S.C. § 3742  
Review of a sentence (appeal by the defendant or the United States) 


7. Debarment 


The Division is required to report to the Defense Procurement Fraud 
Debarment Clearinghouse within the Department of Justice individual 
defendants qualifying for debarment under 10 U.S.C. § 2408. The 
defendants are also listed in the debarment database known as the 
System for Award Management, https://sam.gov/SAM/. 


a. 10 U.S.C. § 2408 


Prohibition on persons convicted of defense-contract related felonies 
and related criminal penalty on defense contractors 


b. 48 C.F.R. § 252.203-7001  


Prohibition on persons convicted of fraud or other defense-contract-
related felonies 


C. Statutes Affecting the Competition Advocacy of the Antitrust 
Division  


1. Statutory Antitrust Immunities  


a. Agricultural Immunities  


Clayton Act § 6, 15 U.S.C. § 17. Section 6 of the Clayton Act permits, 
among other things, the operation of agricultural or horticultural mutual 
assistance organizations when such organizations do not have capital 
stock or are not conducted for profit.  


Capper-Volstead Agricultural Producers’ Associations Act, 
7 U.S.C. §§ 291-92. This act allows persons engaged in the production of 
agricultural products to act together for the purpose of “collectively 
processing, preparing for market, handling, and marketing” their 
products and permits cooperatives to have “market agencies in 
common.” The act also authorizes the Secretary of Agriculture to 
proceed against cooperatives that monopolize or restrain commerce to 
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such an extent that the price of an agricultural commodity is “unduly 
enhanced.”  


Capper-Volstead Cooperative Marketing Act of 1926, 
7 U.S.C. §§ 451-457. This act authorizes agricultural producers and 
associations to acquire and exchange past, present, and prospective 
pricing, production, and marketing data.  


Agricultural Marketing Agreement Act of 1937, 
7 U.S.C. §§ 601-627, 671-674. Under 7 U.S.C. § 608b, the Secretary of 
Agriculture is authorized to enter into marketing agreements with 
producers and processors of agricultural commodities. These 
arrangements are specifically exempted from the application of the 
antitrust laws. The Secretary may also enter into marketing orders, 
except for milk, that control the amount of an agricultural product 
reaching the market and thus serve to enhance the price. Milk 
marketing orders differ from other orders since they provide a 
mechanism for the establishment of a minimum price for milk rather 
than establishing levels of maximum output.  


b. Export Trade Immunities  


Export Trading Company Act of 1982, 15 U.S.C. §§ 4001-4003. This act 
provides limited antitrust immunity for export trade, export trade 
activities, and methods of operation specified in a certificate of review 
issued by the Secretary of Commerce with the concurrence of the 
Attorney General. To obtain the certificate a person must show that the 
proposed activities:  


• Will neither substantially lessen competition or restrain trade in the 
United States nor substantially restrain the export trade of any 
competitor of the applicant.  


• Will not unreasonably enhance, stabilize, or depress prices in the 
United States of the class of goods or services exported by the 
applicant.  


• Will not constitute unfair methods of competition against 
competitors engaged in the export of the class of goods or services 
exported by the applicant.  


• Will not include any act that may reasonably be expected to result 
in the sale for consumption or resale in the United States of the 
goods or services exported by the applicant.  


• A certificate may be revoked or modified by the Secretary of 
Commerce if the Secretary or the Attorney General determines that 
the applicant’s activities no longer comply with these standards. 
While a certificate is in effect, the persons named in it are immune 
from Federal or state antitrust liability with respect to the conduct 
specified. However, parties injured by the conduct may sue for 
actual damages on the ground that the conduct does not comply 
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with the statutory criteria. In addition, the Attorney General may 
sue under Section 15 of the Clayton Act “to enjoin conduct 
threatening a clear and irreparable harm to the national interest.”  


Webb-Pomerene Act (Export Trade Act) 15 U.S.C. §§ 61-66. This act 
provides antitrust immunity for the formation and operation of 
associations of otherwise competing businesses to engage in collective 
export sales. The immunity conferred by this statute does not extend to 
actions that have an anticompetitive effect within the United States or 
that injure domestic competitors of members of export associations.  


c. Insurance Immunities  


McCarran-Ferguson Act, 15 U.S.C. §§ 1011-15. This act exempts from 
the antitrust laws the “business of insurance” to the extent “regulated 
by state law.” The Sherman Act continues to be applicable to all 
agreements or acts by those engaged in the “business of insurance” to 
boycott, coerce, or intimidate.  


d. Labor Immunities  


Clayton Act § 6, 15 U.S.C. § 17. This statute provides that the labor of a 
human being is not a commodity or article of commerce, and permits 
labor organizations to carry out their legitimate objectives.  


Clayton Act § 20, 29 U.S.C. § 52. Generally, this statute immunizes 
collective activity by employees relating to a dispute concerning terms 
or conditions of employment.  


Norris-LaGuardia Act of 1932, 29 U.S.C. §§ 101-115. This act provides 
that courts in the United States do not have jurisdiction to issue 
restraining orders or injunctions against certain union activities on the 
basis that such activities constitute an unlawful combination or 
conspiracy under the antitrust laws.  


e. Fishing Immunities  


Fishermen’s Collective Marketing Act, 15 U.S.C. §§ 521-522. This act 
permits persons engaged in the fisheries industry as fishermen to act 
together for the purpose of catching, producing, preparing for market, 
processing, handling, and marketing their products. This immunity is 
patterned after the Capper-Volstead Act. This act also provides for the 
enforcement by the Department of Justice of cease and desist orders 
issued by the Secretary of the Interior if interstate or foreign commerce 
is restrained or monopolized by any association of persons engaged in 
the fisheries industry as fishermen. 


f. Defense Preparedness 


Defense Production Act of 1950, 50 U.S.C. app. §§ 2061-2171. Under 
50 U.S.C. app. § 2158, the President or his delegate, in conjunction with 
the Attorney General, may approve voluntary agreements among 
various industry groups for the development of preparedness programs 
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to meet potential national emergencies. Persons participating in such an 
agreement are immunized from the operation of the antitrust laws with 
respect to good faith activities undertaken to fulfill their responsibilities 
under the agreement.  


g. Newspaper Joint Operating Arrangements 


Newspaper Preservation Act of 1970, 15 U.S.C. §§ 1801-04. This act 
provides a limited exemption for join operating arrangements between 
newspapers to share production facilities and combine their commercial 
operations. The newspapers are required to retain separate editorial 
and reporting staffs and to determine their editorial policies 
independently. 


h. Professional Sports 


Sports Broadcasting Act of 1961, 15 U.S.C. §§ 1291-95. This act 
exempts, with some limitations, agreements among professional 
football, baseball, basketball, and hockey teams to negotiate jointly, 
through their leagues, for the sale of television rights. 


i. Small Business Joint Ventures 


Small Business Act, 15 U.S.C. §§ 631-657f. Section 638(d)(2) authorizes 
the Small Business Administrator, after consultation with the Attorney 
General and Chairman of the FTC, and with the prior written approval of 
the Attorney General, to approve an agreement between small business 
firms providing for a joint program of research and development if the 
Administrator finds that the program will maintain and strengthen the 
free enterprise system and the national economy. Under Section 
638(d)(3), the Administrator’s approval confers antitrust immunity on 
acts and omissions pursuant to and within the scope of the agreement 
or program as approved. The Administrator or the Attorney General 
may prospectively withdraw or modify any such approval.  


Section 640(b) confers antitrust immunity on joint actions undertaken 
by small business firms in response to a request by the President 
pursuant to a voluntary agreement or program approved by the 
President to further the objectives of the Small Business Act, if found by 
the President to be in the public interest as contributing to the national 
defense. The President is to furnish a copy of any such request to the 
Attorney General and the Chairman of the FTC. Section 640(c) permits 
the President to delegate the authority to make such requests to an 
official appointed with Senate confirmation, in which case the official is 
required to obtain the Attorney General’s approval before making any 
such request. The request or Attorney General’s approval, if required, 
may be withdrawn.  


j. Local Governments  


Local Government Antitrust Act of 1984, 15 U.S.C. §§ 34-36. Under 15 
U.S.C. 35, local governments and their officials and employees acting in 
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official capacities have antitrust immunity with respect to actions 
brought under 15 U.S.C. § 15 for damages, fees, or costs. The act 
provides similar immunity for claims directed at a person, as that term is 
defined in 15 U.S.C. § 12, based on an official action directed by a local 
government. See 15 U.S.C. § 36, 15 U.S.C. § 34.  


2. Statutes Relating to the Regulated Industries Activities of the 
Antitrust Division  


The following statutes have a direct impact upon the regulatory 
activities of the Division. Although this list is not exhaustive, it indicates 
the major areas of Federal regulation in certain industries with which 
the Division is especially concerned.  


a. Banking  


Bank Merger Act, 12 U.S.C. § 1828(c). This act creates a special 
procedure under which bank merger reviews are conducted by the 
appropriate banking agency—the Comptroller of Currency, the Board of 
Governors of the Federal Reserve System, the Federal Deposit Insurance 
Corporation, or the Office of Thrift Supervision. All merger applications 
involving a bank or savings association (including an application to 
acquire assets or assume liabilities) are to be forwarded to the Attorney 
General, who is to report to the banking agency on the proposed 
merger’s competitive effects within 30 calendar days of the date of the 
agency’s request. The banking agency must wait for the 30-day period 
to expire, or until it receives the Attorney General’s report, before it 
acts on the application. The banking agency can shorten this pre-
approval waiting period to 10 days by notifying the Attorney General 
that an emergency exists requiring expeditious action; and the banking 
agency may dispense with the report and act immediately if necessary 
in order to prevent the probable failure of one of the banks or savings 
associations involved. In any case, the banking agency must notify the 
Attorney General immediately when it approves a merger.  


This act also imposes a post-approval waiting period, requiring that the 
bank merger not be consummated before the 30th calendar day after 
the date of approval by the appropriate banking agency. This 30-day 
waiting period may be shortened to a period of not less than 15 days, 
with the concurrence of the Attorney General, if the banking agency has 
not received an adverse competitive effects report from the Attorney 
General; may be shortened to 5 days if the banking agency has notified 
the Attorney General that an emergency exists requiring expeditious 
action; and may be dispensed with entirely if the banking agency has 
determined that it must act immediately to prevent the probable failure 
of one of the banks or savings associations involved and therefore 
dispensed with the pre-approval reports on competitive effects. If a suit 
under the antitrust laws is not instituted during the 30-day (or 
shortened) period, the merger may be consummated and thereafter will 
be exempt from antitrust challenge except under Section 2 of the 
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Sherman Act. (This means that a merger approved immediately to 
prevent a probable bank failure may not be subject to antitrust 
challenge at all.)  


If a suit is instituted during the applicable period, it results in an 
automatic stay of the merger. In any such suit, there is a special defense 
that allows an anticompetitive merger to go forward if the court finds 
that its anticompetitive effects will be clearly outweighed by the 
merged entity’s ability to meet the convenience and needs of the 
community to be served.  


Mergers requiring advance competitive review and approval under the 
Bank Merger Act are exempt under Section 7A(c)(7) from the reporting 
and waiting period requirements of the HSR statute.  


Bank Holding Company Act of 1956, 12 U.S.C. §§ 1841-50, 1971-78. 
Section 3 of this act, 12 U.S.C. § 1842, sets forth the same substantive 
competition standards for the Federal Reserve Board to apply in 
reviewing applications by bank holding companies to acquire other bank 
holding companies, banks, or bank assets as those set forth in the Bank 
Merger Act. While the pre-approval waiting period does not involve a 
statutorily required notice to the Attorney General, in practice the 
Board does notify the Attorney General, and the Attorney General 
furnishes the Board with a report on competitive effects. Similar 
standards apply to Section 3 applications as in the Bank Merger Act 
regarding notice to the Attorney General of any approval, the post-
approval waiting period, antitrust immunity once that period has 
expired, the automatic stay, and the convenience and needs defense. As 
with the Bank Merger Act, an acquisition, or portion of an acquisition, 
that is subject to banking agency review under Section 3 is exempt from 
the HSR reporting and waiting period requirements.  


Section 4 of the Bank Holding Company Act, 12 U.S.C. § 1843, governs 
acquisitions of a nonbank or thrift institution by a bank holding 
company. There is no required notice to the Attorney General. 
Generally, a Section 4 acquisition is not subject to Board approval, and is 
subject to HSR reporting and waiting period requirements; but if it is a 
type of acquisition subject to Board approval (or disapproval) under 
Section 4, it is exempt from HSR requirements if copies of all 
information and documents filed with the Board are also filed with the 
Division and the FTC at least 30 days prior to consummation of the 
acquisition, in accordance with Section 7A(c)(8) of the Clayton Act. 
Section 4 acquisitions are subject to the ordinary operation of the 
antitrust laws.  


The Gramm-Leach-Bliley Act (Financial Services Modernization Act of 
1999) amended the Bank Holding Company Act to create a new 
“financial holding company” under Section 4(k), permitted to engage in 
certain financial activities, including insurance and securities 
underwriting and insurance agency activities, that were previously off-
limits to bank holding companies. At that time, Sections 7A(c)(7) and (8) 
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were amended to make clear that if a portion of an acquisition falls 
under Section 4(k) and is not subject to Board approval under Section 3 
or Section 4, it is not exempt from HSR reporting and waiting period 
requirements. Like other Section 4 acquisitions, Section 4(k) acquisitions 
are subject to the ordinary operation of the antitrust laws.  


The Bank Holding Company Act also prohibits certain tying 
arrangements by banks, as well as certain exclusive dealing agreements 
with customers. 12 U.S.C. §§ 1971-78. These prohibitions are in addition 
to, and do not supersede, the antitrust laws.  


b. Communications  


Communications Act of 1934, as amended by the Telecommunications 
Act of 1996, 47 U.S.C. §§ 151-161, 201-231, 251-261, 271-276, 301-339, 
351-363, 381-386, 390-399b, 401-416, 501-510, 521-522, 531-537, 
541-549, 551-561, 571-573, 601, 604-615b. This act established the 
Federal Communications Commission (FCC), which is responsible for 
regulating “interstate and foreign commerce in communication by wire 
and radio.” 47 U.S.C. § 151. The FCC’s authority encompasses 
telecommunications common carriers, radio and television 
broadcasting, and cable communications. Under Section 402(a) of the 
act, and 28 U.S.C. §§ 2341-2351, the United States, represented by the 
Antitrust Division, is automatically a party respondent, separate from 
the FCC, in proceedings for review of most FCC orders (except licensing 
and license transfer orders) in the courts of appeals.  


The stated purpose of the Telecommunications Act of 1996 was “to 
promote competition and reduce regulation in order to secure lower 
prices and higher quality services for American telecommunications 
consumers and encourage the rapid deployment of new 
telecommunications technologies.” To that end, the 1996 act provided 
for opening local telephone markets to competition and repealed 
provisions of the Communications Act that had provided express 
antitrust exemptions for telephone company mergers approved by the 
FCC. The 1996 act also included an express antitrust savings clause, 
Section 601(b)(1), 47 U.S.C. § 152 note, making clear that, in all other 
respects, the 1996 act does not “modify, impair, or supersede the 
applicability of any of the antitrust laws.”  


Cable Communications Policy Act of 1984, as amended by the 1996 
Telecommunications Act, 47 U.S.C. §§ 521-573. These acts generally 
reduced the level of regulation in the cable industry. The FCC was given 
authority to approve transfers of cable television relay service licenses. 
Although the parties are not immunized from challenge under the 
antitrust laws, governmental entities are immune from claims for 
damages under any Federal law for conduct related to the regulation of 
cable services after October 2, 1992.  
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c. Foreign Trade  


Tariff Act of 1930 § 1337, 19 U.S.C. § 1337. Under this statute, the 
International Trade Commission (ITC) evaluates claims of unfair trade 
practices involving the importation of articles into the United States 
(primarily with regard to intellectual property rights). The ITC is required 
to seek the Department’s advice before making a final determination. 
The Department may also participate in the interagency group that 
advises whether to disapprove the ITC’s findings and proposed relief.  


Trade Act of 1974 § 201, 19 U.S.C. § 2252, allows American businesses 
claiming serious injury substantially caused by increased imports to 
petition the ITC for tariff and quota relief under the so-called “escape 
clause.” Once the ITC makes a determination of whether such injury 
occurred and formulates appropriate relief, the Department may 
participate in the interagency committee that advises the President 
whether to institute or modify the import relief urged by the ITC.  


Trade Act of 1974 § 301, 19 U.S.C. § 2411, provides that the President 
may take action, including restricting imports, to enforce rights of the 
United States under any trade agreement or to respond to unfair 
practices of foreign governments that restrict U.S. commerce. 
Interested parties may initiate such actions through petitions to the U.S. 
Trade Representative. The Department participates in the interagency 
committee that makes recommendations to the President on what 
actions, if any, should be taken.  


Trade Act of 1974 § 406, 19 U.S.C. § 2436, provides that businesses 
claiming injury relating to imports from communist countries may also 
petition the ITC under the so-called “market disruption statute.” The 
Department may participate in the interagency committee that advises 
the President whether to institute or modify the import relief urged by 
the ITC.  


Trade Expansion Act of 1962 § 232, 19 U.S.C. § 1862, requires the 
President to take action to control any imports that the President and 
the Secretary of Commerce determine are threatening to impair 
national security because of their impact on defense-related domestic 
producers. Interested parties may initiate these actions through 
petitions to the Secretary of Commerce. The Department may 
participate in the interagency committee that makes recommendations 
to the President on what actions, if any, should be taken.  


Countervailing Duties Imposed. 19 U.S.C. § 1671 provides that 
American manufacturers, producers, wholesalers, unions, and trade 
associations may petition for the imposition of offsetting duties on 
subsidized foreign imports. Duties will be imposed if the Department of 
Commerce determines that a foreign country is subsidizing the foreign 
import and, in almost all cases, if the ITC determines that a domestic 
industry is materially injured or threatened with injury by the foreign 
merchandise. Although the statute permits the Division to apply to 
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appear as a party in proceedings before the ITC, the Division has not 
utilized this option for many years. On occasion, the Division has 
provided informal advice to the Department of Commerce on request.  


Imposition of Antidumping Duties. 19 U.S.C. § 1673, provides that 
antidumping duties shall be imposed on foreign merchandise that is 
being, or is likely to be, sold in the United States at “less than its fair 
value,” if the Commerce Department determines that such sales have 
occurred or will occur and the ITC determines that a domestic industry 
is materially injured or threatened with material injury by imports of the 
foreign merchandise. Although the statute permits the Division to apply 
to appear as a party in proceedings before the ITC, the Division has not 
utilized this option for many years. On occasion, the Division has 
provided informal advice to the Department of Commerce on request.  


d. Energy  


Department of Energy Organization Act, 42 U.S.C. §§ 7101-7352. This 
act provides for the organization of the Department of Energy and the 
transfer of functions from other agencies to that Department. The act 
determines that it is in the national interest to promote the interest of 
consumers through the provision of an adequate and reliable supply of 
energy at the lowest reasonable cost and to foster and assure 
competition among parties engaged in the supply of energy and fuels.  


The Department of Energy Organization Act established the Federal 
Energy Regulatory Commission (FERC) as an independent regulatory 
commission within the Department of Energy. FERC establishes rates for 
the transmission and sale of electric energy and the transportation and 
sale of natural gas; it also regulates gas and oil pipelines. FERC has 
authority to regulate mergers and acquisitions, except for acquisitions 
of voting securities of natural gas companies, under the Federal Power 
Act and the Natural Gas Act.  


The Division often intervenes as a competition advocate in FERC 
proceedings and in other proceedings involving Department of Energy 
activities.  


Atomic Energy Act of 1954, 42 U.S.C. §§ 2011-2297g-4. Under 
42 U.S.C. § 2135, the Department is required to advise the Nuclear 
Regulatory Commission whether granting a license as proposed or 
certifying a plant would create or maintain a situation consistent with 
the antitrust laws. If the Department recommends a hearing, the 
Department may participate as a party.  


Federal Coal Leasing Amendments Act of 1976, 30 U.S.C. §§ 201-209. 
Under 30 U.S.C. § 184(l)(1)-(2), the Department reviews the issuance, 
renewal, or modification of Federal coal leases to ensure they are 
consistent with the antitrust laws.  


Outer Continental Shelf Lands Act Amendments of 1978, 
43 U.S.C. §§ 1331-1356a. This act requires that the Departments of the 
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Interior and Energy consult with the Attorney General regarding 
offshore lease analysis, pipeline rights of entry, review of lease 
transfers, and review of regulations and plans that the Departments of 
the Interior and Energy formulate for offshore leasing that may affect 
competition in the acquisition and transfer of offshore leases.  


Naval Petroleum Reserves Production Act of 1976, 10 U.S.C. §§ 8720-
8739. Under 10 U.S.C. § 8730(g)-(i) and 10 U.S.C. § 8731(b)(2), the 
Secretary of Energy must consult with and give due consideration to the 
views of the Attorney General prior to promulgating any rules and 
regulations or plans of development and amendments thereto, and 
prior to entering into contracts or agreements for the production or sale 
of petroleum from the naval petroleum and oil shale reserves. If the 
Attorney General advises the Secretary within the 15 days allowed for 
review that any proposed contract or agreement would create or 
maintain a situation inconsistent with the antitrust laws, then the 
Secretary may not enter into that arrangement. The Attorney General is 
also required to report on the competitive effects of any plans or 
substantial amendments to ongoing plans for the exploration, 
development, and production of naval petroleum and oil shale reserves.  


National Petroleum Reserves in Alaska. Under 42 U.S.C. § 6504(c) and 
42 U.S.C. § 6506, no contract for the exploration of the National 
Petroleum Reserve in Alaska may be executed by the Secretary of the 
Interior if the Attorney General advises the Secretary within the 30 days 
allowed for review that such contract would unduly restrict competition 
or be inconsistent with the antitrust laws. The Attorney General is also 
required to report on the competitive effects of any new plans or 
substantial amendments to ongoing plans for the exploration of the 
reserve. Whenever development leading to production of petroleum is 
authorized, the provisions of 10 U.S.C. § 8730(g)-(i) apply.  


Deepwater Port Act, 33 U.S.C. §§ 1501-24. The granting of deepwater 
port licenses, used to load and unload oil for transportation to the 
United States, is entrusted to the Secretary of Transportation. Before 
such action is taken, the Secretary must obtain the opinion of the 
Attorney General and the FTC as to whether the grant of the license 
would adversely affect competition or be otherwise inconsistent with 
the antitrust laws. The Secretary only needs to notify the Attorney 
General and FTC before amending, transferring, or renewing a license. 


[updated January 2020] 


e. Transportation  


Interstate Commerce Commission Termination Act, Pub. L. No. 104-88, 
109 Stat. 803. This act dissolved the Interstate Commerce Commission 
(ICC) which, until 1976, exercised regulatory control over entry, rates, 
routings, classifications, intercarrier mergers, and collective ratemaking 
activities, which the ICC could approve and immunize from antitrust 
exposure. Its few remaining functions were transferred to the Surface 
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Transportation Board within the Department of Transportation, and the 
Secretary of Transportation. Although most of the areas formerly under 
the ICC’s jurisdiction are now deregulated, very limited antitrust 
immunity is still available in some of these areas. See, e.g., Railroad 
Revitalization and Regulatory Reform Act of 1976 (4R Act), 
45 U.S.C. §§ 801-836.  


Airlines. Under the Federal Aviation Act of 1958, the Civil Aeronautics 
Board (CAB) exercised extensive regulatory control over entry, fares, 
mergers, interlocking directorates, and agreements among air carriers 
until 1978. In 1978, Congress passed the Airline Deregulation Act of 
1978, Pub. L. No. 95-504, 92 Stat. 1705, which phased out CAB and 
many of its functions. The Division now reviews domestic airline 
mergers, acquisitions, and interlocking directorates under the antitrust 
laws as it does in other industries. The Department of Transportation 
approves and may grant antitrust immunity to agreements between 
U.S. and foreign carriers.  


Shipping. Under the Shipping Act of 1984, tariffs filed by international 
ocean shipping conferences and other agreements among carriers 
engaged in international ocean shipping are immunized from the 
operation of the antitrust laws if filed with the Federal Maritime 
Commission.  


3. Statutes Relating to Joint Research and Development, 
Production, and Standards Development  


National Cooperative Research and Production Act, 
15 U.S.C. §§ 4301-06. The National Cooperative Research and 
Production Act (NCRPA) clarifies the substantive application of the U.S. 
antitrust laws to joint research and development (R&D) activities, joint 
production activities and, since it was amended by the Standards 
Development Organization Advancement Act of 2004, Pub. L. No. 108-
237, 118 Stat. 661 (2004), conduct by a qualifying standards 
development organization (SDO) while engaged in a standards 
development activity. Originally drafted to encourage research and 
development by providing a special antitrust regime for joint R&D 
ventures, the NCRPA requires U.S. courts to judge the competitive 
effects of a challenged joint R&D or production venture, or standards 
development activity engaged in by a qualifying SDO, in properly 
defined relevant markets and under a rule-of-reason standard. The 
statute specifies that the conduct “shall be judged on the basis of its 
reasonableness, taking into account all relevant factors affecting 
competition, including, but not limited to, effects on competition in 
properly defined, relevant research, development, product, process, 
and service markets.” 15 U.S.C. § 4302.  


The NCRPA also establishes a voluntary procedure pursuant to which 
the Attorney General and the FTC may be notified of a joint R&D or 
production venture or a standards development activity engaged in by a 
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qualifying SDO. The statute limits the monetary relief that may be 
obtained in private civil suits against the participants in a notified joint 
venture or against a qualifying SDO to actual rather than treble 
damages, if the challenged conduct is covered by the statute and within 
the scope of the notification. With respect to joint production ventures, 
the National Cooperative Production Amendments of 1993, Pub. L. No. 
103-42, 107 Stat. 117, 119 (1993), provide that the benefits of the 
limitation on recoverable damages for claims resulting from conduct 
within the scope of a notification are not available unless (1) the 
principal facilities for the production are located within the United 
States or its territories, and (2) “each person who controls any party to 
such venture (including such party itself) is a United States person, or a 
foreign person from a country whose law accords antitrust treatment 
no less favorable to United States persons than to such country’s 
domestic persons with respect to participation in joint ventures for 
production.” 15 U.S.C. § 4306 (2).  


The National Cooperative Production Amendments of 1993 also exclude 
from the act’s coverage, and thus leave subject to the ordinary 
applicability of the antitrust laws, using existing facilities for the 
production of a product, process, or service by a joint venture unless 
such use involves the production of a new product or technology.  


D. Antitrust Division Guidelines  
Several official sets of guidelines have been issued by the Antitrust 
Division. In addition to the guidelines described below, the Division also 
issued nonprice vertical restraint guidelines in 1985, but those 
guidelines no longer reflect Division policy.  


1. Merger Guidelines  


The Horizontal Merger Guidelines, issued jointly by the Division and the 
Federal Trade Commission (FTC) on August 19, 2010, replace the 
guidelines that were issued on April 2, 1992, including the revisions 
involving the treatment of efficiencies issued on April 8, 1997. The 
Horizontal Merger Guidelines are designed to outline the Division’s 
standards for determining whether to oppose mergers or acquisitions 
with a horizontal overlap under Section 7 of the Clayton Act. The Non-
Horizontal Merger Guidelines from Section 4 of the 1984 Merger 
Guidelines remain in effect for nonhorizontal mergers (i.e., vertical 
mergers; mergers that eliminate potential competitors), although they 
do not describe the full range of potential anti-competitive effects of 
nonhorizontal mergers. 


2. Antitrust Guidelines for the Licensing of Intellectual Property  


The Antitrust Guidelines for the Licensing of Intellectual Property (IP 
Guidelines) were jointly issued by the Division and FTC on April 6, 1995. 
The IP Guidelines state the two agencies’ enforcement policy with 
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respect to the licensing of intellectual property protected by patent, 
copyright, and trade secret law.  


3. Antitrust Enforcement Guidelines for International Operations  


The Antitrust Enforcement Guidelines for International Operations 
(International Guidelines) were jointly issued by the Division and FTC in 
April, 1995, and replaced the international guidelines issued by the 
Department in 1988. The International Guidelines provide antitrust 
guidance to businesses engaged in international operations on 
questions that relate to the two agencies’ international enforcement 
policy. The International Guidelines address such topics as subject 
matter jurisdiction over conduct and entities outside the United States, 
comity, mutual assistance in international antitrust enforcement, and 
the effects of foreign governmental involvement on the antitrust 
liability of private entities.  


4. Statements of Antitrust Enforcement Policy and Analytical 
Principles Relating to Health Care and Antitrust  


The Statements of Antitrust Enforcement Policy and Analytical 
Principles Relating to Health Care and Antitrust (Health Care Policy 
Statements) were jointly issued by the Division and FTC on August 28, 
1996. They revise policy statements jointly issued by the agencies on 
September 27, 1994, which were themselves a revision and expansion 
of joint policy statements issued on September 15, 1993. The Health 
Care Policy Statements consist of nine statements that describe 
antitrust enforcement policy with respect to various issues in the health 
care industry. Most of the statements include guidance in the form of 
antitrust safety zones, which describe conduct that the agencies will not 
challenge under the antitrust laws, absent extraordinary circumstances.








OATHS OF ADMISSION FOR ALL 50 STATES* 
 


* Compiled by Judge Margaret Robb of the Indiana Court of Appeals. 


 
Alabama 
 
I do solemnly swear (or affirm) that I will demean myself as an attorney, according to the best of my 
learning and ability, and with all good fidelity, as well to the court as to the client; that I will use no 
falsehood or delay any person’s cause for lucre or malice, and that I will support the Constitution of the 
State of Alabama and of the United States, so long as I continue a citizen(or legal resident) thereof, so 
help me God. 
 
 
Alaska 
 
I do affirm: 


I will support the Constitution of the United States and the Constitution of the State of Alaska;  
 
I will adhere to the Rules of Professional Conduct in my dealings with clients, judicial officers, 
attorneys, and all other persons; 
 
I will maintain the respect due to courts of justice and judicial officers; 
 
I will not counsel or maintain any proceedings that I believe are taken in bad faith or any defense that I 
do not believe is honestly debatable under the law of the land; 
 
I will be truthful and honorable in the causes entrusted to me, and will never seek to mislead the judge or 
jury by an artifice or false statement of fact or law; 
 
I will maintain the confidences and preserve inviolate the secrets of my client, and will not accept 
compensation in connection with my client's business except from my client or with my client's 
knowledge or approval; 
 
I will be candid, fair, and courteous before the court and with other attorneys, and will advance no fact 
prejudicial to the honor or reputation of a party or witness, unless I am required to do so in order to 
obtain justice for my client; 
 
I will uphold the honor and maintain the dignity of the profession, and will strive to improve both the 
law and the administration of justice. 
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Arizona 
   
I, (state your name), do solemnly swear that I will support the Constitution of the United States and the 
Constitution of the State of Arizona; 
 


I will maintain the respect due to courts of justice and judicial officers; 
 
I will not counsel or maintain any suit or proceeding that shall appear to me to be without merit or to be 
unjust;  
 
I will not assert any defense except such as I honestly believe to be debatable under the law of the land; 
 
I will employ for the purpose of maintaining the causes confided to me such means only as are 
consistent with truth and honor; I will never seek to mislead the judge or jury by any misstatement or 
false statement of fact or law; 
 
I will maintain the confidence and preserve inviolate the secrets of my client; I will accept no 
compensation in connection with my client's business except from my client or with my client's 
knowledge and approval; 
 
I will abstain from all offensive conduct; I will not advance any fact prejudicial to the honor or 
reputation of a party or witness, unless required by the justice of the cause with which I am charged; 
 
I will never reject, from any consideration personal to myself, the cause of the defenseless or oppressed, 
nor will I delay any person's cause for greed or malice; 
 
I will at all times faithfully and diligently adhere to the rules of professional responsibility and a lawyer's 
creed of professionalism of the State Bar of Arizona. 
 
 
Arkansas 
 
I DO SOLEMNLY SWEAR OR AFFIRM: 
 
I will support the Constitution of the United States and the Constitution of the State of Arkansas, and I 
will faithfully perform the duties of attorney at law. 
 
I will maintain the respect and courtesy due to courts of justice, judicial officers, and those who assist 
them. 
 
I will, to the best of my ability, abide by the Arkansas Rules of Professional Conduct and any other 
standards of ethics proclaimed by the courts, and in doubtful cases I will attempt to abide by the spirit of 
those ethical rules and precepts of honor and fair play. 
 
To opposing parties and their counsel, I pledge fairness, integrity, and civility, not only in court, but also 
in all written and oral communications. 
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I will not reject, from any consideration personal to myself, the cause of the impoverished, the 
defenseless, or the oppressed. 
 
I will endeavor always to advance the cause of justice and to defend and to keep inviolate the rights of 
all persons whose trust is conferred upon me as an attorney at law. 
 
 
California 
 
I solemnly swear (or affirm) that I will support the Constitution of the United States and the Constitution 
of the State of California, and that I will faithfully discharge the duties of an attorney and counse1or at 
law to the best of my knowledge and ability. 
 
 
Colorado 
 
I DO SOLEMNLY SWEAR by the Everliving God (OR AFFIRM) that: 
 
I will support the Constitution of the United States and the Constitution of the State of Colorado;  I will 
maintain the respect due to Courts and judicial officers; I will employ only such means as are consistent 
with truth and honor; I will treat all persons whom I encounter through my practice of law with fairness, 
courtesy, respect and honesty; I will use my knowledge of the law for the betterment of society and the 
improvement of the legal system; I will never reject, from any consideration personal to myself, the 
cause of the defenseless or oppressed; I will at all times faithfully and diligently adhere to the Colorado 
Rules of Professional Conduct. 
 
 
Connecticut 
 


You solemnly swear or solemnly and sincerely affirm, as the case may be, that you will do nothing 
dishonest, and will not knowingly allow anything dishonest to be done in court, and that you will inform 
the court of any dishonesty of which you have knowledge; that you will not knowingly maintain or 
assist in maintaining any cause of action that is false or unlawful; that you will not obstruct any cause of 
action for personal gain or malice; but that you will exercise the office of attorney, in any court in which 
you may practice, according to the best of your learning and judgment, faithfully, to both your client and 
the court; so help you God or upon penalty of perjury.  
 
 
Delaware 
 
I do solemnly swear (or affirm) that I will support the Constitution of the United States and the 
Constitution of the State of Delaware; that I will behave myself in the office of an attorney within the 
Court according to the best of my learning and ability and with all good fidelity, as well to the Court as 
to the client; that I will use no falsehood, nor delay any person's cause through lucre and malice.  
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Florida 
 
I do solemnly swear: I will support the Constitution of the United States and the Constitution of the State 
of Florida; I will maintain the respect due to courts of justice and judicial officers; I will not counsel or 
maintain any suit or proceedings which shall appear to me to be unjust, nor any defense except such as I 
believe to be honestly debatable under the law of the land; I will employ, for the purpose of maintaining 
the causes confided in me such means only as are consistent with truth and honor, and will never seek to 
mislead the judge or jury by any artifice or false statement of fact or law; I will maintain the confidence 
and preserve inviolate the secrets of my clients, and will accept no compensation in connection with 
their business except from them or with their knowledge and approval; To opposing parties and their 
counsel, I pledge fairness, integrity, and civility, not only in court, but also in all written and oral 
communications; I will abstain from all offensive personality and advance no fact prejudicial to the 
honor or reputation of a party or witness, unless required by the justice of the cause with which I am 
charged; I will never reject, from any consideration personal to myself, the cause of the defenseless or 
oppressed, or delay anyone’s cause for lucre or malice. So help me God.  
 
 
Georgia 
 
I do solemnly swear that I will conduct myself as an attorney or counselor of the Supreme Court of 
Georgia, truly and honestly, justly and uprightly, and according to law; and that I will support 
the Constitution of the State of Georgia and the Constitution of the United States. So help me God. 
 
 
Hawaii 
 
I do solemnly swear (or affirm) that I will support and defend the Constitution of the United States and 
the Constitution and laws of the State of Hawaii, and that I will at all times conduct myself in 
accordance with the Hawaii Rules of Professional Conduct. 
 
As an officer of the courts to which I am admitted to practice, I will conduct myself with dignity and 
civility towards judicial officers, court staff, and my fellow professionals. 
 
I will faithfully discharge my duties as attorney, counselor, and solicitor in the courts of the state to the 
best of my ability, giving due consideration to the legal needs of those without access to justice. 
 
 
Idaho 
 
I DO SOLEMNLY SWEAR THAT: (I do solemnly affirm that:)  
 
I will support the Constitution of the United States and the Constitution of the State of Idaho.  
 
I will abide by the rules of professional conduct adopted by the Idaho Supreme Court.  
 
I will respect courts and judicial officers in keeping with my role as an officer of the court.  
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I will represent my clients with vigor and zeal, and will preserve inviolate their confidences and secrets.  
 
I will never seek to mislead a court or opposing party by false statement of fact or law, and will 
scrupulously honor promises and commitments made.  
 
I will attempt to resolve matters expeditiously and without unnecessary expense.  
 
I will contribute time and resources to public service, and will never reject, for any consideration 
personal to myself, the cause of the defenseless or oppressed.  
 
I will conduct myself personally and professionally in conformity with the high standards of my 
profession.  
 
SO HELP ME GOD. (I hereby affirm.) 
 
 
Illinois 
 
I do solemnly swear (or affirm, as the case may be), that I will support the constitution of the United 
States and the constitution of the state of Illinois, and that I will faithfully discharge the duties of the 
office of attorney and counselor at law to the best of my ability. 
 
 
Indiana 
 
I do solemnly swear or affirm that: I will support the Constitution of the United States and the 
Constitution of the State of Indiana; I will maintain the respect due to courts of justice and judicial 
officers; I will not counsel or maintain any action, proceeding, or defense which shall appear to me to be 
unjust, but this obligation shall not prevent me from defending a person charged with crime in any case; 
I will employ for the purpose of maintaining the causes confided to me, such means only as are 
consistent with truth, and never seek to mislead the court or jury by any artifice or false statement of fact 
or law; I will maintain the confidence and preserve inviolate the secrets of my client at every peril to 
myself; I will abstain from offensive personality and advance no fact prejudicial to the honor or 
reputation of a party or witness, unless required by the justice of the cause with which I am charged; I 
will not encourage either the commencement or the continuance of any action or proceeding from any 
motive of passion or interest; I will never reject, from any consideration personal to myself, the cause of 
the defenseless, the oppressed or those who cannot afford adequate legal assistance; so help me God. 
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Iowa 
 
I do solemnly swear: 
 
I will support the Constitution of the United States and the Constitution of the State of Iowa; 
 
I will maintain the respect due to courts of justice and judicial officers; 
 
I will not counsel or maintain any suit or proceeding which shall appear to me to be unjust, nor any 
defense except the defense of a person charged with a public offense; 
 
I will employ for the purpose of maintaining the causes confided to me such means only as are 
consistent with truth, and will never seek to mislead the judges by any artifice or false statement of fact 
or law; 
 
I will maintain the confidence, and, at any peril to myself, will preserve the secret of my client; 
 
I will abstain from all offensive personality, and advance no fact prejudicial to the honor or reputation of 
a party or witness, unless required by the justice of the cause with which I am charged; 
 
I will refuse to encourage either the commencement or continuance of an action proceeding from any 
motive of passion or interest; 
 
I will never reject, from any consideration personal to myself, the cause of the defenseless or oppressed; 
and 
 
I will faithfully discharge the duties of an attorney and counselor at law to the best of my ability and in 
accordance with the ethics of my profession, So Help Me God.   
 


Kansas 
 
You do solemnly swear or affirm that you will support and bear true allegiance to the Constitution of the 
United States and the Constitution of the State of Kansas; that you will neither delay nor deny the rights 
of any person through malice, for lucre, or from any unworthy desire; that you will not knowingly foster 
or promote, or give your assent to any fraudulent, groundless or unjust suit; that you will neither do, nor 
consent to the doing of any falsehood in court; and that you will discharge your duties as an attorney and 
counselor of the Supreme Court and all other courts of the State of Kansas with fidelity both to the Court 
and to your cause, and to the best of your knowledge and ability.  So help you God. 
 
 
Kentucky 
 
I do solemnly swear (or affirm, as the case may be) that I will support the Constitution of the United 
States and the Constitution of this Commonwealth, and be faithful and true to the Commonwealth of 
Kentucky so long as I continue a citizen thereof, and that I will faithfully execute, to the best of my 
ability, the office of .... according to law; and I do further solemnly swear (or affirm) that since the 
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adoption of the present Constitution, I, being a citizen of this State, have not fought a duel with deadly 
weapons within this State nor out of it, nor have I sent or accepted a challenge to fight a duel with 
deadly weapons, nor have I acted as second in carrying a challenge, nor aided or assisted any person 
thus offending, so help me God. 
 
 
Louisiana 
 
I, SOLEMNLY SWEAR OR AFFIRM 
 
I will support the Constitution of the United States and the Constitution of the State of Louisiana; 
 
I will maintain the respect due to courts of justice and judicial officers; I will not counsel or maintain 
any suit or proceeding which shall appear to me to be unjust nor any defense except such as I believe to 
be honestly debatable under the law of the land; 
 
I will employ for the purpose of maintaining the causes confided to me such means only as are 
consistent with truth and honor and will never seek to mislead the judge or jury by any artifice or false 
statement of fact or law; 
 
I will maintain the confidence and preserve inviolate the secrets of my client and will  accept no 
compensation in connection with a client's business except from the client or with the client's knowledge 
and approval; 
 
To opposing parties and their counsel, I pledge fairness, integrity, and civility, not only in court, but also 
in all written and oral communications; 
I will abstain from all offensive personality and advance no fact prejudicial to the honor or  reputation of 
a party or witness unless required by the justice of the cause with which I am charged; 
 
I will never reject from any consideration personal to myself the cause of the defenseless or oppressed or 
delay any person's cause for lucre or malice. 
SO HELP ME GOD! 
 
 
Maine 
 
You solemnly swear that you will do no falsehood nor consent to the doing of any in court, and that if 
you know of an intention to commit any, you will give knowledge thereof to the justices of the court or 
some of them that it may be prevented; you will not wittingly or willingly promote or sue any false, 
groundless or unlawful suit nor give aid or consent to the same; that you will delay no man for lucre or 
malice, but will conduct yourself in the office of an attorney within the courts according to the best of 
your knowledge and discretion, and with all good fidelity, as well as to the courts, as to your clients. So 
help you God.  
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Maryland  


 
I do solemnly (swear) (affirm) that I will at all times demean myself fairly and honorably as an attorney 
and practitioner at law; that I will bear true allegiance to the State of Maryland, and support the laws and 
Constitution thereof, and that I will bear true allegiance to the United States, and that I will support, 
protect and defend the Constitution, laws and government thereof as the supreme law of the land; any 
law, or ordinance of this or any state to the contrary notwithstanding.  
 
 
Massachusetts 
 
I (repeat the name) solemnly swear that I will do no falsehood, nor consent to the doing of any in court; I 
will not wittingly or willingly promote or sue any false, groundless or unlawful suit, nor give aid or 
consent to the same; I will delay no man for lucre or malice; but I will conduct myself in the office of an 
attorney within the courts according to the best of my knowledge and discretion, and with all good 
fidelity as well to the courts as my clients. So help me God. 
  
 
Michigan 
 
I do solemnly swear (or affirm): 
 
I will support the Constitution of the United States and the Constitution of the State of Michigan; 
 
I will maintain the respect due to courts of justice and judicial officers; 
 
I will not counsel or maintain any suit or proceeding which shall appear to me to be unjust, nor any 
defense except such as I believe to be honestly debatable under the law of the land; 
 
I will employ for the purpose of maintaining the causes confided to me such means only as are 
consistent with truth and honor, and will never seek to mislead the judge or jury by any artifice or false 
statement of fact or law; 
 
I will maintain the confidence and preserve inviolate the secrets of my client, and will accept no 
compensation in connection with my client's business except with my client's knowledge and approval; 
 
I will abstain from all offensive personality, and advance no fact prejudicial to the honor or reputation of 
a party or witness, unless required by the justice of the cause with which I am charged; 
I will never reject, from any consideration personal to myself, the cause of the defenseless or oppressed, 
or delay any cause for lucre or malice; 
 
I will in all other respects conduct myself personally and professionally in conformity with the high 
standards of conduct imposed upon members of the bar as conditions for the privilege to practice law in 
this State. 
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Minnesota 
 
You do swear that you will support the Constitution of the United States and that of the state of 
Minnesota, and will conduct yourself as an attorney and counselor at law in an upright and courteous 
manner, to the best of your learning and ability, with all good fidelity as well to the court as to the client, 
and that you will use no falsehood or deceit, nor delay any person's cause for lucre or malice.  So help 
you God. 
 
 
Mississippi 
 
I do solemnly swear (or affirm) that I will demean myself, as an attorney and counselor of this court, 
according to the best of my learning and ability, and with all good fidelity as well to the court as to the 
client; that I will use no falsehood nor delay any person's cause for lucre or malice, and that I will 
support the Constitution of the State of Mississippi so long as I continue a citizen thereof. So help me 
God.  
 
 


Missouri 
 
I do solemnly swear that I will support the Constitution of the United States and the Constitution of the 
State of Missouri; 


That I will maintain the respect due courts of justice, judicial officers and members of my profession and 
will at all times conduct myself with dignity becoming of an officer of the court in which I appear; 


That I will never seek to mislead the judge or jury by any artifice or false statement of fact or law; 


That I will at all times conduct myself in accordance with the Rules of Professional Conduct; and, 


That I will practice law to the best of my knowledge and ability and with consideration for the 
defenseless and oppressed.  


So help me God. 
 
 
Montana 
 
I do solemnly swear (or affirm) that I will support, protect and defend the Constitution of the United 
States, and the Constitution of the State of Montana, and that I will discharge the duties of my office 
with fidelity (so help me God). 
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Nebraska 
 
You do solemnly swear that you will support the Constitution of the United States, and the Constitution 
of this state, and that you will faithfully discharge the duties of an attorney and counselor, according to 
the best of your ability. 
 


Nevada 
 
I, ________, do solemnly affirm that I will support, protect and defend the Constitution and Government 
of the United States, and the Constitution and government of the State of Nevada, against all enemies, 
whether domestic or foreign, and that I will bear true faith, allegiance and loyalty to the same, any 
ordinance, resolution or law of any state notwithstanding, and that I will well and faithfully perform all 
the duties of the office of attorney, on which I am about to enter; under the pains and penalties of 
perjury.  
 
 
New Hampshire 
 
You solemnly swear or affirm that you will do no falsehood, nor consent that any be done in the court, 
and if you know of any, that you will give knowledge thereof to the justices of the court, or some of 
them, that it may be reformed; that you will not wittingly or willingly promote, sue or procure to be sued 
any false or unlawful suit, nor consent to the same; that you will delay no person for lucre or malice, and 
will act in the office of an attorney within the court according to the best of your learning and discretion, 
and with all good fidelity as well to the court as to your client. So help you God or under the pains and 
penalty of perjury.  
 


New Mexico 
 
I, __________________, do solemnly swear or affirm: 
 
I will support the Constitution of the United States and the Constitution of the State of New Mexico; 
 
I will maintain the respect due to courts of justice and judicial officers; 
 
I will comply with the Rules of Professional Conduct adopted by the New Mexico Supreme Court; 
 
I will not counsel or maintain any suit or proceeding which shall appear to me to be unjust, nor any 
defense except such as I believe to be honestly debatable under the law of the land; 
 
I will employ for the purpose of maintaining the causes confided to me such means only as are 
consistent with truth and honor, and will never seek to mislead the judge or jury by any artifice or false 
statement of fact or law; 
 
I will maintain the confidence and preserve inviolate the secrets of my clients, and will accept no 
compensation in connection with their business except from them or with their knowledge and approval; 
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I will maintain civility at all times, abstain from all offensive personality, and advance no fact 
prejudicial to the honor or reputation of a party or witness unless required by the justice of the cause 
with which I am charged; 
 
I will never reject from any consideration personal to myself the cause of the defenseless or oppressed, 
or delay any person's cause for lucre or malice. 
 
 
New Jersey 
 
I do solemnly swear (or affirm) that, to the best of my knowledge and ability, I will support and defend 
the Constitution of the United States against all enemies, foreign and domestic, and that I will bear true 
faith and allegiance to the same; that I take this obligation freely, without any mental reservation or 
purpose of evasion; and that I demean myself as an Attorney At Law of this Court, uprightly and 
according to law. So help me God. 
 
 
New York 
 
I do solemnly swear (or affirm) that I will support the constitution of the United States, and the 
constitution of the State of New York, and that I will faithfully discharge the duties of the office of 
[attorney and counselor-at-law], according to the best of my ability. 
 
 
North Carolina 
 
I, ________ , do solemnly swear that I will support the Constitution of the United States; so help me 
God. 
 
I, ________, do solemnly and sincerely swear that I will be faithful and bear true allegiance to the State 
of North Carolina and to the Constitutional powers and authorities which are or may be established for 
the government thereof; and that I will endeavor to support, maintain and defend the Constitution of said 
state, not inconsistent with the Constitution of the United States, to the best of my knowledge and 
ability; so help me God. 
 
I, ________,  do swear that I will truly and honestly demean myself in the practice of an Attorney, 
according to the best of my knowledge and ability, so help me God. 
 
 
North Dakota   
 
I do solemnly swear (or affirm as the case may be) that I will support the Constitution of the United 
States and the Constitution of the State of North Dakota; and that I will faithfully discharge the duties of 
the office of _________ according to the best of my ability, so help me God (if an oath), (under pains 
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and penalties of perjury) if an affirmation, and any other oath, declaration, or test may not be required as 
a qualification for any office or public trust. 
 
 
Ohio 
 
I Do Solemnly Swear:  
 
I will support the Constitution of the United States and the Constitution of the State of Ohio;  
 
I will maintain the respect due to courts of justice and judicial officers;  
 
I will not counsel or maintain any suit or proceeding which shall appear to me to be unjust, nor any 
defense except such as I believe to be honestly debatable under the law of the land;  
 
I will employ for the sole purposes of maintaining the causes confined to me such means only as are 
consistent with truth and honor, and will never seek to mislead the judge or jury by any artifice or false 
statement of fact or law;  
 
I will maintain the confidence and preserve inviolate the secrets of my client, and will accept no 
compensation in connection with his business except from him or his knowledge and approval;  
 
I will abstain from all offensive personality, and advance no fact prejudicial to the honor or reputation of 
a part or witness, unless required by the justice of the cause with which I am charged;  
 
I will never reject, from any consideration person to myself, the cause of the defenseless or oppressed, or 
delay any man's cause for lucre or malice.  
So Help Me God.  
 
 
Oklahoma 
 
You do solemnly swear that you will support, protect and defend the Constitution of the United States, 
and the Constitution of the State of Oklahoma; that you will do no falsehood or consent that any be done 
in court, and if you know of any you will give knowledge thereof to the judges of the court, or some one 
of them, that it may be reformed; you will not wittingly, willingly or knowingly promote, sue, or procure 
to be sued, any false or unlawful suit, or give aid or consent to the same; you will delay no man for lucre 
or malice, but will act in the office of attorney in this court according to your best learning and 
discretion, with all good fidelity as well to the court as to your client, so help you God.   
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Oregon 
 
I ____ swear or affirm  
That I will faithfully and honestly conduct myself in the office of an attorney in the courts of the State 
ofOregon; that I will observe and abide by the Rules of Professional Conduct approved by the Supreme 
Court of the State of Oregon; and that I will support the Constitution and laws of the United States and 
of the State of Oregon. 
 
 
Pennsylvania 
 
I do solemnly swear (or affirm) that I will support, obey and defend the Constitution of the United States 
and the Constitution of this Commonwealth and that I will discharge the duties of my office with 
fidelity, as well to the court as to the client, that I will use no falsehood, nor delay the cause of any 
person for lucre or malice. 
 


Rhode Island 
 
You solemnly swear that in the exercise of the office of attorney and counselor you will do no 
falsehood, nor consent to any being done; you will not wittingly or willingly promote, sue or cause to be 
sued any false or unlawful suit; or give aid, or consent to the same; you will delay no man's cause for 
lucre or malice; you will in all respects demean yourself as an attorney and counselor of this court and of 
all other courts before which you may practice uprightly and ac-cording to law, with fidelity as well to 
the court as to your client; and that you will support the constitution and laws of this state and the 
constitution and laws of the United States. So help you God. 
 
 
South Carolina 
 
I do solemnly swear (or affirm) that: 
  
I am duly qualified, according to the Constitution of this State, to exercise the duties of the office to 
which I have been appointed, and that I will, to the best of my ability, discharge those duties and will 
preserve, protect and defend the Constitution of this State and of the United States; 
  
I will maintain the respect and courtesy due to courts of justice, judicial officers, and those who assist 
them; 
  
To my clients, I pledge faithfulness, competence, diligence, good judgment and prompt communication; 
  
To opposing parties and their counsel, I pledge fairness, integrity, and civility, not only in court, but also 
in all written and oral communications; 
  
I will not pursue or maintain any suit or proceeding which appears to me to be unjust nor maintain any 
defenses except those I believe to be honestly debatable under the law of the land, but this obligation 
shall not prevent me from defending a person charged with a crime; 
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I will employ for the purpose of maintaining the causes confided to me only such means as are 
consistent with trust and honor and the principles of professionalism, and will never seek to mislead an 
opposing party, the judge or jury by a false statement of fact or law; 
  
I will respect and preserve inviolate the confidences of my clients, and will accept no compensation in 
connection with a client’s business except from the client or with the client’s knowledge and approval; 
  
I will maintain the dignity of the legal system and advance no fact prejudicial to the honor or reputation 
of a party or witness, unless required by the justice of the cause with which I am charged; 
  
I will assist the defenseless or oppressed by ensuring that justice is available to all citizens and will not 
delay any person’s cause for profit or malice; 
  
[So help me God.] 
 
 
South Dakota 
 
I do solemnly swear, or affirm, that: 
 
I will support the Constitution of the United States and the Constitution of the State of South Dakota; 
 
I will maintain the respect due to courts of justice and judicial officers; 
 
I will not counsel or maintain any suit or proceeding which shall appear to me to be unjust, nor any 
defense except such as I believe to be honestly debatable under the law of the land; 
 
I will employ for the purpose of maintaining the causes confided to me such means only as are 
consistent with truth and honor, and will never seek to mislead the judge or jury by any artifice or false 
statement of fact or law; 
 
I will maintain the confidence and preserve inviolate the secrets of my client, and will accept no 
compensation in connection with a client's business except from that client or with the client's 
knowledge or approval; 
 
I will abstain from all offensive personality, and advance no fact prejudicial to the honor or reputation of 
a party or witness, unless required by the justice of the cause with which I am charged; 
 
I will never reject, from any consideration personal to myself, the cause of the defenseless or oppressed, 
or delay any person's cause for lucre or malice. 
 


Tennessee 
 
I, ___________, do solemnly swear or affirm that I will support the Constitution of the United States 
and the Constitution of the State of Tennessee, and that I will truly and honestly demean myself in the 
practice of my profession to the best of my skill and abilities, so help me God. 
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Texas 
 
I, ________________,  do solemnly swear that I will support the constitution of the United States, and 
of State; that I will honestly demean myself in the practice of the law, and will 
discharge my duties to my clients to the best of my ability.  So help me God.  
 
 
Utah 
 
I DO SOLEMNLY SWEAR that I will support, obey and defend the Constitution of the United States 
and the Constitution of Utah; that I will discharge the duties of attorney and counselor at law as an 
officer of the courts with honesty, fidelity, professionalism, and civility; and that I will faithfully observe 
the Rules of Professional Conduct and the Standards of Professionalism and Civility promulgated by the 
Supreme Court of the State of Utah. 
 


Vermont 
 
You do solemnly swear (or affirm) that you will do no falsehood, nor consent that any be done in court, 
and if you know of any, you will give knowledge thereof to the judges of the court or some of them, that 
it may be reformed; that you will not wittingly, willingly or knowingly promote, sue or procure to be 
sued, any false or unlawful suit, or give aid or consent to the same; that you will delay no person for 
lucre or malice, but will act in the office of attorney within the court, according to your best learning and 
discretion, with all good fidelity as well to the court as to your client. (If an oath) So help you God. (If 
an affirmation) Under the pains and penalties of perjury. [I do.] 
 
You do solemnly swear (or affirm) that you will be true and faithful to the State of Vermont, and that 
you will not, directly or indirectly, do any act or thing injurious to the Constitution or Government 
thereof. (if an oath) So help you God. (If an affirmation) Under the pains and penalties of perjury. [I do.] 
 
You do solemnly swear (or affirm) that you will be true and faithful to the United States of America and 
that you will not, directly or indirectly, do any act or thing injurious to the Constitution or Government 
thereof. (If an oath) So help you God. (If an affirmation) Under the pains and penalties of perjury. [I do.] 
 
 
Virginia 
 
Do you solemnly swear or affirm that you will support the Constitution of the United States and the 
Constitution of the Commonwealth of Virginia, and that you will faithfully, honestly, professionally, 
and courteously demean yourself in the practice of law and execute your office of attorney at law to the 
best of your ability, so help you God? 
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Washington 
 
I, _______________, do solemnly declare: 
 
1.   I am fully subject to the laws of the State of Washington and the laws of the United States and 


will abide by the same. 
 
2.   I will support the Constitution of the State of Washington and the Constitution of the United 


States. 
 
3.  I will abide by the Rules of Professional Conduct approved by the Supreme Court of the State of 


Washington. 
 
4.  I will maintain the respect due to the courts of justice and judicial officers. 
 
5.  I will not counsel or maintain any suit or proceeding which shall appear to me to be unjust, or 


any defense except as I believe to be honestly debatable under the law, unless it is in defense of a 
person charged with a public offense. I will employ, for the purpose of maintaining the causes 
confided to me, only those means consistent with truth and honor. I will never seek to mislead 
the judge or jury by any artifice or false statement. 


 
6.  I will maintain the confidence and preserve inviolate the secrets of my client and will accept no 


compensation in connection with the business of my client, unless this compensation is from or 
with the knowledge and approval of the client or with the approval of the court. 


 
7.  I will abstain from all offensive personalities and advance no fact prejudicial to the honor or 


reputation of a party or witness unless required by the justice of the cause with which I am 
charged. 


 
8.  I will never reject, from any consideration personal to myself, the cause of the defenseless or 


oppressed, or delay unjustly the cause of any person. 
 


 
West Virginia 
 
I do solemnly swear or affirm that: I will support the Constitution of the United States and the 
Constitution of the State of West Virginia; that I will honestly demean myself in the practice of law; 
and, to the best of my ability, execute my office of attorney-at-law; so help me God. 
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Wisconsin 
 
I will support the constitution of the United States and the constitution of the state of Wisconsin;   
 
I will maintain the respect due to courts of justice and judicial officers;  
 
I will not counsel or maintain any suit or proceeding which shall appear to me to be unjust, or any defense, 
except such as I believe to be honestly debatable under the law of the land;   
 
I will employ, for the purpose of maintaining the causes confided to me, such means only as are consistent 
with truth and honor, and will never seek to mislead the judge or jury by any artifice or false statement of 
fact or law;  
 
I will maintain the confidence and preserve inviolate the secrets of my client and will accept no 
compensation in connection with my client's business except from my client or with my client's knowledge 
and approval;   
 
I will abstain from all offensive personality and advance no fact prejudicial to the honor or reputation of a 
party or witness, unless required by the justice of the cause with which I am charged;  
 
 
I will never reject, from any consideration personal to myself, the cause of the defenseless or oppressed, or 
delay any person's cause for lucre or malice. So help me God.   
 
 
Wyoming 
 
I __________________, do solemnly swear that I will support, obey and defend the Constitution of the 
United States and the Constitution and laws of the State of Wyoming, and that I will faithfully and 
honestly and to the best of my ability discharge the duties of an Attorney and Counselor at Law. 
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Introduction
The complicated nature of various terms and 
phrases relating to bail and pretrial release 
or detention can sometimes lead to confusion 
and misuse of those terms. That, in turn, may 
lead to unnecessary quibbling and distraction 
from fundamental issues in the administra-
tion of bail and pretrial justice. Some of this 
confusion and misuse is quite understand-
able. For example, in his Dictionary of Modern 
Legal Usage, Bryan Garner describes the term 
“bail” as “a chameleon-hued legal term,” with 
strikingly different meanings depending on its 
overall use as either a noun or a verb.1 A term 
like “habeas corpus,” as another example, has 
little meaning to one not fully immersed in the 
legal waters of the American system of justice. 
How does one sum up a concept like habeas 
corpus, when, as the online company Twitter 
said when explaining its own service in March 
of 2010, “it’s a whole thing?”


Misuse of terms can be caused by simple lack of 
education. That “bail” is used primarily to refer 
to amounts of money is likely due only to a lack 
of education for not only the public and the 
press, but also for some criminal justice prac-
titioners. Other terms are often so ingrained in 


usage that they seem correct even when they 
are misused. For example, the terms “pretrial” 
and “pretrial services” are sometimes used as 
short-hand nouns referring to pretrial services 
agencies or programs (e.g., “Pretrial wants to 
eliminate commercial bail bonding.”), instead 
of their proper use as (1) a period of time, and 
(2) the actual services provided by the pretrial 
services agency or program.


These predominantly legal terms are difficult 
enough without any layer of confusion and 
misuse. Accordingly, this glossary of terms and 
phrases has been written to provide current 
definitions, in context, and with historical 
references as needed, to clarify a comprehen-
sive set of common terms relating to bail and 
the pretrial release and detention decision. 
The authors hope that the glossary will be 
used to find consensus on common terms and 
phrases to avoid needless distractions from the 
important work of making the administration 
of bail more effective. References to Black’s 
Law Dictionary (or “Black’s”) are to the Ninth 
Edition.2
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Adversary System
Black’s calls it “[a] procedural system, such as 
the Anglo American Legal System, involving 
active and unhindered parties contesting 
with each other to put forth a case before an 
independent decision maker.” According to 
Michael Asimow, “[t]he central precept of the 
adversary system is that the sharp clash of 
proofs presented by opposing lawyers, both 
zealously representing the interests of their 
clients, generates the information upon which 
a neutral and passive decision maker can 
most justly resolve a dispute.”3 It is typically 
contrasted with the inquisitorial system of 
justice, in which the judge controls most of the 
pretrial and trial procedures, including framing 
the issues, supervising criminal investigations 
and discovery, questioning and cross-exam-
ining witnesses, and summarizing evidence. 
Understanding the adversary system’s impor-
tance at bail is critical, for initiation of adver-
sary proceedings triggers certain rights, such 
as the right to counsel. In practice, judges 
comfortable operating in a system in which 
they are to oversee two sides in the adversarial 
clash of proofs often find that the typical bail 
hearing is overwhelmingly lopsided, many 
times operating with no defense counsel, and 
instead proceeding with defendants who are 
unprepared to argue issues concerning their 
pretrial release. The adversary system presup-
poses somewhat equal adversarial opponents, 
but bail hearings often lack that equality. 


Affidavit
A voluntary declaration of facts written down 
and sworn to by the declarant before an officer 
authorized to administer oaths (Black’s). 
Among other things, affidavits are drafted to 
obtain search warrants and to document an 
officer’s probable cause for making a warrant-
less arrest. In the administration of bail, some 
persons may be tempted to place a greater 


emphasis on this sometimes riveting recitation 
of “facts” and to the charge filed, to the exclu-
sion of other relevant factors used to assess 
risk of flight and to public safety.


American Bar Association (“ABA”) 
Criminal Justice Standards
The American Bar Association is the 400,000-
plus member national association for the legal 
profession and those interested in the legal 
profession. In 1964, the ABA implemented its 
“Criminal Justice Standards Project,” which 
has created and updated best practice stan-
dards on twenty-three areas in criminal justice. 
The Third Edition of the ABA’s Standards 
on Pretrial Release (black letter standards 
approved in 2002, commentary approved in 
2007) are based on empirically sound social 
science research, as well as on fundamental 
legal principles, and have been used by courts, 
legislatures, scholars, and others interested in 
best practices in the field of pretrial justice.


Appearance Bond
see Bail Bond


Appearance Rate
see Court Appearance Rate


Arraignment
A criminal proceeding at which the defendant 
is read the charge or charges and asked to 
enter a plea. The essence of the arraignment 
is the act of pleading (e.g., guilty, not guilty, no 
contest) to the formal charge or charges, and 
although an arraignment may be continued or 
postponed, its goal is to obtain the defendant’s 
plea. The term is sometimes incorrectly used 
to mean the defendant’s “first appearance” 
or “initial appearance,” but the arraignment 
needn’t be the first appearance. As correctly 
noted in Black’s and other sources, the law 
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regarding arraignments varies from jurisdic-
tion to jurisdiction, and is typically explained 
by court rules or statutes governing those 
jurisdictions.


Arrest Warrant
see Warrant


Bail
In criminal law, bail is the process of releasing 
a defendant from jail or other governmental 
custody with conditions set to reasonably 
assure public safety and court appearance. 
“Bail” is perhaps one of the most misused terms 
in the field, primarily because bail has grown 
from the process of delivering the defendant to 
someone else, who would personally stand in 
for the accused if he or she did not appear for 
court, to presently being largely equated with 
sums of money. It is now clear that, whatever 
pure system of “standing in” for a particular 
defendant to face the consequences of non- 
appearance in court may have existed in the 
early Middle Ages, that system was quickly 
replaced with paying for that non-appearance 
first with goods (because standardized coin 
money remained relatively rare in Anglo Saxon 
Britain until the Eighth and Ninth Centu-
ries) and later money. The encroachment of 
money into the process of bail has since been 
unrelenting. And, unfortunately to this day, 
the terms “money” and “bail” have also been 
joined in an unholy linguistic alliance.


This coupling of money and bail is troubling for 
several reasons. First, while money bail may 
have made sense in the Anglo Saxon criminal 
justice system – comprised of monetary penal-
ties for nearly all bailable offenses – the logic 
eroded once those monetary penalties were 
largely replaced with corporal punishment and 
imprisonment. Second, while perhaps logi-
cally related to court appearance (many people 


believe that money motivates human action, 
and in most state statutes, money amounts are 
forfeited for failure to appear), to date money 
has never been empirically related to it – that 
is, no studies have shown that money works as 
an added incentive to appear for court. Third, 
the purpose of bail itself has changed over the 
past 100 years from reasonably assuring only 
court appearance to also reasonably assuring 
public safety, and research has demonstrated 
that money is in no way related to keeping 
people safe. Indeed, this notion is reflected in 
most state statutes, which routinely disallow 
the forfeiture of money for breaches in public 
safety. Fourth, money bail does not reflect 
the criminal justice trend, since the 1960s, 
to make use of own recognizance or personal 
recognizance bonds with no secured financial 
conditions. And finally, in most jurisdictions 
monetary conditions of release have been 
overshadowed by the numerous nonfinancial 
conditions designed to further bail’s overall 
purpose to provide a process for release while 
reasonably assuring court appearance and 
public safety.


Garner has correctly noted the multiple defini-
tions of bail that have evolved over time, most 
of which presuppose some security in the form 
of money.4 For example, besides being defined 
as the security agreed upon, bail was also once 
defined as a person who acts as a surety for a 
debt, and was often used in sentences such as, 
“The bail is supposed to have custody of the 
defendant.”5 However, because much has been 
learned over the last century about money at 
bail (including its deleterious effect on the 
concept of pretrial justice), and because the 
very purpose of bail has also changed to include 
notions of public safety in addition to court 
appearance (preceding a new era of release 
on nonfinancial conditions), defining the term 
“bail” as an amount of money, as many state 
legislatures, criminal justice practitioners, 
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newspapers, and members of the public do, is 
flawed. Thus, a new definition of the term is 
warranted.


Bail as a process of release is the only defini-
tion that: (1) effectuates American notions of 
liberty from even colonial times; (2) acknowl-
edges the rationales for state deviations from 
more stringent English laws in crafting their 
constitutions (and the federal government in 
crafting the Northwest Territory Ordinance of 
1787); and (3) naturally follows from various 
statements equating bail with release from the 
United States Supreme Court from the late 
1800s to 1951 (in Stack v. Boyle, the Supreme 
Court wrote that, “federal law has unequiv-
ocally provided that a person arrested for a 
non-capital offense shall be admitted to bail. 
This traditional right to freedom before convic-
tion permits the unhampered preparation of a 
defense, and serves to prevent the infliction 
of punishment prior to conviction”)6 and to 
1987 (in United States v. Salerno, the Supreme 
Court wrote that, “In our society liberty is the 
norm, and detention prior to trial or without 
trial is the carefully limited exception.”).7


Bail as release accords not only with history 
and the law, but also with scholar’s definitions 
(in 1927, Beeley defined bail as the release of 
a person from custody), the federal govern-
ment’s usage (calling bail a process in at least 
one document), and use by organizations such 
as the American Bar Association, which has 
quoted Black’s Law Dictionary definition of 
bail as a “process by which a person is released 
from custody.”8 States with older (and likely 
outdated) bail statutes often still equate bail 
with money, but many states with newer provi-
sions, such as Virginia (which defines bail as 
“the pretrial release of a person from custody 
upon those terms and conditions specified by 
order of an appropriate judicial officer”),9 and 
Colorado (which defines bail as security like a 


pledge or a promise, which can include release 
without money),10 have enacted statutory defi-
nitions to recognize bail as something more 
than simply money. Moreover, some states, 
such as Alaska,11a Florida,11b Connecticut,11c 
and Wisconsin,11d have constitutions explicitly 
incorporating the word “release” into their 
right to bail provisions.


The phrase “or other governmental custody” 
is added in recognition of the fact that bail, 
as a process of releasing a defendant prior to 
trial, includes various mechanisms occurring 
at various times to effectuate that release, for 
example, through station house release from a 
local police department. The term “with condi-
tions” is added with the understanding that 
by changing the status of an individual from 
citizen to defendant in a court proceeding, each 
release of any particular defendant contains 
at least one condition – attendance at trial – 
and typically more to reasonably assure court 
appearance as well as public safety.


Bail Bond
An agreement between the defendant and the 
court, or between the defendant, the surety 
(commercial or noncommercial surety), and 
the court, originally designed primarily to 
assure the defendant’s appearance in court and 
later expanded in the federal system and most 
states to include public safety protections. 
Bail bonds are sometimes called “appear-
ance bonds,” as all bail bonds are minimally 
appearance bonds, but that term does not fully 
reflect the purpose of bail, which is to normally 
afford release while reasonably assuring court 
appearance and public safety.


Black’s Law Dictionary defines “bond” gener-
ally as an obligation or a promise, and “bail 
bond” as “[a] bond given to the court by a 
criminal defendant’s surety to guarantee that 
the defendant will duly appear in court in the 
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future and, if the defendant is jailed, to obtain 
the defendant’s release from confinement. 
The effect of release on bail bond is to transfer 
custody of the defendant from the officers of 
the law to the custody of the surety on the 
bail bond, whose undertaking is to redeliver 
the defendant to legal custody at the time and 
place appointed in the bond.” A broader defini-
tion, however, correctly takes into account the 
fact that many defendants are released without 
third party sureties, and recognizes the dual 
purpose of bail.


In the law there are numerous types of bonds, 
and specifically several different types of “bail 
bonds,” all of which fall under one of two 
categories of pretrial release from custody or 
confinement: (1) those that require a secured 
financial condition of release; and (2) those 
that do not.12 The United States Department 
of Justice, Bureau of Justice Statistics (“BJS”), 
provides the following categories and explana-
tions of financial bonds that require immediate 
payment or secured guarantee of payment 
prior to a defendant’s release from detention:


[Compensated] Surety bond – A bail 
bond company signs a promissory note to 
the court for the full [money] bail [bond] 
amount and charges the defendant a fee 
for the service (usually 10% [or more] of 
the full [money] bail [bond] amount). If 
the defendant fails to appear, the bond 
company is liable to the court for the full 
[money] bail [bond] amount. Frequently 
the [money bail] bond company requires 
collateral from the defendant [or friend or 
relative of the defendant for the full amount 
of the bail bond] in addition to the fee.


Deposit bond – The defendant deposits 
a percentage (usually 10%) of the full 
[money] bail [bond] amount with the court. 
The percentage of the [money] bail [bond] 


is returned after the disposition of the case, 
but the court often retains a small portion 
for administrative costs. If the defendant 
fails to appear in court, he or she is liable 
to the court for the full [money] bail [bond] 
amount.


Full cash bond – The defendant posts the 
full [money] bail [bond] amount in cash 
with the court. If the defendant makes all 
court appearances, the cash is returned. If 
the defendant fails to appear in court, the 
bond is forfeited.


Property bond – Involves an agreement 
made by a defendant as a condition of 
pretrial release requiring that property 
valued at the full [money] bail [bond] 
amount be posted as an assurance of his or 
her appearance in court. If the defendant 
fails to appear in court, the property is 
forfeited. Also known as ‘collateral bond.’13


BJS also provides the following categories of 
bonds that do not require immediate payment 
or guarantee of payment prior to a defendant’s 
release from detention:


Release on recognizance (ROR) – The 
court releases some defendants on a signed 
agreement that they will appear in court 
as required … [which] includes citation 
releases in which arrestees are released 
pending their first court appearance on a 
written order issued by law enforcement 
or jail personnel. [In many jurisdictions, a 
ROR (also known as “Own Recognizance,” 
“Personal Recognizance,” or “PR”) bond 
may also be an unsecured financial bond if 
it has money attached].


Unsecured bond – The defendant pays no 
money to the court but is liable for the full 







A PUBLICATION OF THE PRETRIAL JUSTICE INSTITUTE


5


amount of [the money] bail [bond] upon 
failure to appear in court.


Conditional release – Defendants are 
released under specified conditions. A 
pretrial services agency usually conducts 
monitoring or supervision, if ordered 
for a defendant. In some cases, such as 
those involving a third-party custodian or 
drug monitoring and treatment, another 
agency may be involved in the supervi-
sion of the defendant. Conditional release 
sometimes includes an unsecured bond.14 
There is growing recognition that “typing” 
bail bonds based on a single condition of 
release – money, such as when labeling a 
bail bond a “surety bond” or a “cash bond” 
– is an archaic practice, and thus the better 
practice (as reflected in the ABA Standards) 
is to refer either to “release” or “detention,” 
with release having one or more conditions 
–financial or non-financial – as limitations 
on pretrial freedom.


Bail Bondsman
Also known as a commercial or compensated 
surety, a bail bondsman is one who guarantees 
a defendant’s appearance for court by prom-
ising to pay a financial condition of bond if 
the defendant does not appear for court. Bail 
bondsmen are typically licensed by the state 
and have an appointment from an insurance 
company to act as such. For their services, bail 
bondsmen charge defendants a non-refund-
able fee, and usually require the defendant (or 
his or her friends or family) to collateralize 
the full amount of the financial condition with 
cash or property.


Bail Reform Act of 1966
The first major reform of the federal bail 
system since the Judiciary Act of 1789, which 
established the federal judiciary. The 1966 


Act contained the following provisions: (1) a 
presumption in favor of releasing non-capital 
defendants on their own recognizance; (2) 
conditional pretrial release with conditions 
imposed to reduce the risk of failure to appear; 
(3) restrictions on money bail bonds, which 
the court could impose only if nonfinancial 
release options were not enough to assure a 
defendant’s appearance; (4) a deposit money 
bail bond option, allowing defendants to post 
a 10% deposit of the money bail bond amount 
with the court in lieu of the full monetary 
amount of a surety bond; and (5) review of bail 
bonds for defendants detained for 24 hours or 
more.15 After passage of this Act, many states 
passed similar laws.


Bail Reform Act of 1984
The Act that amended the 1966 Bail Reform 
Act to include danger to the community, or 
public safety, as a consideration in the pretrial 
release and detention decision. The 1984 Act 
mandates “pretrial release of the person on 
personal recognizance, or upon execution of 
an unsecured appearance bond in an amount 
specified by the court . . . unless the judicial 
officer determines that such release will not 
reasonably assure the appearance of the person 
as required or will endanger the safety of any 
other person or the community.”16 The Act 
further provides that if, after a hearing, “the 
judicial officer finds that no condition or combi-
nation of conditions will reasonably assure the 
appearance of the person as required and the 
safety of any other person and the community, 
such judicial officer shall order the detention 
of the person before trial.”17 The Act creates a 
rebuttable presumption toward confinement 
when the person has committed certain delin-
eated offenses, such as crimes of violence or 
serious drug crimes.18 The preventive deten-
tion provisions of the 1984 Act were upheld 
as constitutional in United States v. Salerno.19 
See Salerno
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Bail Schedule
see Money Bail Bond Schedule


Bench Warrant
see Warrant
Bounty Hunter
Also known as a “bail recovery agent,” “fugi-
tive recovery agent,” and other similar terms, 
a bounty hunter is one who seeks to capture 
wanted persons for the reward (bounty) 
offered for the capture. Taylor v. Taintor, 83 
U.S. 366 (1872), is commonly cited as the 
authority for persons to act as bounty hunters 
in the administration of bail. Bounty hunters 
were thought to be an essential ingredient to 
bail administered through a personal surety 
system, which placed enormous responsibility 
on sureties but did not allow them to profit 
from or be indemnified through the bail trans-
action. With the advent of the commercial bail 
system in about 1900, however, the need for 
the bounty hunter function has grown increas-
ingly dubious. Indeed, given the widespread 
capability of traditional law enforcement and 
the tendency for bail bondsmen to collateralize 
the full amount of bail bonds (thus obviating 
the need to “track someone down” to avoid 
payment), there is substantial debate over the 
continued need for the bounty hunter profes-
sion.


Capias
From the Latin for “that you take,” a capias is 
the general name for several types of writs, the 
common characteristic of which is that they 
require the officer to take a defendant into 
custody (Black’s).


Carlson v. Landon
342 U.S. 524 (1952). The United States 
Supreme Court case clarifying the concept of a 


right to bail via the Excessive Bail Clause in the 
federal system, written just four months after 
Stack v. Boyle. In Carlson, the Court wrote:


The bail clause was lifted with slight 
changes from the English Bill of Rights 
Act. In England that clause has never been 
thought to accord a right to bail in all cases, 
but merely to provide that bail shall not be 
excessive in those cases where it is proper 
to grant bail. When this clause was carried 
over into our Bill of Rights, nothing was 
said that indicated any different concept. 
The Eighth Amendment has not prevented 
Congress from defining the classes of 
cases in which bail shall be allowed in this 
country. Thus in criminal cases bail is not 
compulsory where the punishment may 
be death. Indeed, the very language of the 
Amendment fails to say all arrests must be 
bailable.20


Citation
According to Black’s, a citation is (1) a “court 
ordered writ that commands a person to 
appear at a certain time and place to do some-
thing demanded in the writ; (2) A police issued 
order to appear before a judge on a given 
date to defend against a stated charge, such 
as a traffic violation.” The second definition 
seems to reflect more common usage. Cita-
tion release is a large but often ignored part of 
pretrial justice, which involves a host of deci-
sions that occur from arrest until case disposi-
tion, including whether to release an arrestee 
with a citation versus taking that person to jail. 
Despite the fact that pretrial release has not 
been historically viewed as a police function, 
through their discretionary decision-making 
ability to issue citations in lieu of arrests in 
certain cases, “the police are often in the best 
position to provide for the speedy release of 
criminal defendants.”21 Pretrial literature now 
typically discusses citation release under the 
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topic of “delegated release authority,” which 
includes release of defendants prior to their 
first appearance by field officers and jail staff, 
in addition to pretrial services program staff.


Following the principle of releasing defen-
dants under the least restrictive conditions, 
the American Bar Association Criminal Justice 
Standards on Pretrial Release “favor use of 
citations by police . . . in lieu of arrest at stages 
prior to the first judicial appearance in cases 
involving minor offenses.”22 In Part II of the 
ABA Standards, “Release by Law Enforcement 
Officer Acting Without an Arrest Warrant,” 
Standard 10-2.1 states that “[i]t should be 
the policy of every law enforcement agency to 
issue citations in lieu of arrest or continued 
custody to the maximum extent consistent 
with the effective enforcement of the law. This 
policy should be implemented by statutes of 
statewide applicability.”23 Commentary to that 
standard explains that “emphasis on citation 
release (as well as ‘stationhouse’ release) was a 
logical extension of bail reform presumptions 
favoring pretrial release and release under 
least restrictive alternatives as well as encour-
aging diversion from the justice system alto-
gether.”24 ABA Standard 10-2.2 recommends 
mandatory issuance of citation for minor 
offenses, and would require law enforcement 
agencies to document in writing the reasons 
for choosing to take a suspect into custody at a 
secure facility on a minor offense.25 Moreover, 
Standard 10-2.3 recommends that,


[e]ach law enforcement agency should 
promulgate regulations designed to 
increase the use of citations to the greatest 
degree consistent with public safety. 
Except when arrest or continued custody is 
necessary, the regulations should require 
such inquiry as is practicable into the 
accused’s place and length of residence, 
family relationships, references, present 


and past employment, criminal record, 
and any other facts relevant to appearance 
in response to a citation.26


Citations are also sometimes called “desk 
appearance tickets,” and are most used when 
the risk to public safety and for failure to 
appear for court are perceived as low.


Collateral
Generally, collateral is property that is pledged 
as security against a debt (Black’s). Specifi-
cally, collateral in the administration of bail 
is typically a deposit of money or property to 
protect a commercial bail bondsman from loss 
if a defendant fails to appear for court. It can 
come from the defendant, but often comes 
from friends and family of the defendant.


Commercial Surety or Compensated 
Surety
see Bail Bondsman


Condition
A future and uncertain event on which the 
existence or extent of an obligation or liability 
depends; an uncertain act or event that trig-
gers or negates a duty to render a promised 
performance (Black’s). In the administration 
of bail, conditions are requirements that must 
be met to avoid certain consequences. Pretrial 
release often hinges on defendants promising 
to follow certain conditions of release, which 
are set to further the constitutionally valid 
purposes for limiting pretrial freedom (i.e., 
to reasonably assure court appearance and 
public safety). Among many other delineations 
in the law, these conditions may be precedent 
and subsequent. Most bail bond conditions 
are conditions subsequent – that is, release is 
obtained, but if the condition occurs (or fails to 
occur, depending on its wording), it will trigger 
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some consequence, and sometimes bring 
pretrial freedom to an end. Money at bail is the 
quintessential, and typically the only condition 
precedent. Unlike other conditions, some or all 
of a financial condition often must be paid first 
in order to initially obtain release.


Consent of Surety
Primarily used with commercial bail 
bondsmen, consent of surety refers to a written 
document from the bondsman agreeing to 
remain as surety despite good cause for a bail 
bond to be revoked.


Contempt
Black’s defines criminal contempt as “[a]n 
act that obstructs justice or attacks the integ-
rity of the court.” Generally speaking, a court 
can declare a defendant to be in contempt for 
any number of disruptive acts that interfere 
with the administration of justice, including 
violating a formal court order. Contempt of 
court may occur directly (committed in the 
immediate vicinity of the court) or indirectly 
(committed outside of court).


Co-signor
A person, separate from and in addition to the 
defendant, who guarantees compliance with a 
bail bond. Despite having a parallel function 
to that of a commercial surety, the term co-si-
gnor has grown in use primarily to refer to an 
uncompensated surety who guarantees only 
the financial condition of release. See Surety


Court Appearance Rate
A more representative way of expressing the 
court appearance outcome by focusing on the 
more frequent number of court appearances, 
instead of the typically much lower number of 
failures to appear (“FTA”) for court. This rate 
may be calculated at the person level, by deter-


mining how many persons in a group appeared 
for all court events, or at the court event level, 
by determining what percentage of court 
events were attended by any person or group 
of persons. See Pretrial Release Outcomes


Criminal History
Also known as a criminal record, it is a compi-
lation of criminal offenses associated with a 
particular individual. Criminal histories can be 
powerful documents in the administration of 
bail, so great caution is urged in compiling and 
interpreting them.


Defendant
The accused in a criminal proceeding.  


Delegated Release Authority
The entrusting – to law enforcement, or in 
some places, a pretrial services agency or 
program – of judicial authority to release an 
arrested person before his or her first court 
appearance.


Diversion
According to the National Association of Pretrial 
Services Agencies’ Performance Standards 
and Goals for Pretrial Diversion/Intervention, 
pretrial diversion/intervention is “a voluntary 
option which provides alternative criminal 
case processing for a defendant charged with 
a crime that ideally, upon successful comple-
tion of an individualized program plan, results 
in a dismissal of the charge(s).” The purpose 
of such a program is to “enhance justice and 
public safety through addressing the root 
cause of the arrest provoking behaviors of the 
defendant, reducing the stigma which accom-
panies a record of conviction, restoring victims 
and assisting with the conservation of court 
and criminal justice resources.”27 The Pretrial 
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Justice Institute’s website contains links to a 
variety of publications related to this topic.28


Double Supervision or “Doubling Up”
The practice of setting a commercial surety 
bond along with professional pretrial agency 
or program supervision. The National Associ-
ation of Pretrial Services Agencies Standards 
on Pretrial Release recommend not using this 
practice of “doubling-up” supervision:


[p]ending abolition of compensated sure-
ties, jurisdictions should ensure that 
responsibility for supervision of defendants 
released on bond posted by a compensated 
surety lies with the surety. A judicial officer 
should not direct a pretrial services agency 
to provide supervision or other services 
for a defendant released on surety bond. 
No defendant released under conditions 
providing for supervision by the pretrial 
services agency should be required to have 
bail posted by a compensated surety.29


Commentary to that Standard provides the 
following reasoning:


[o]ther provisions of the Standards empha-
size that financial bail should be used only 
if other conditions are insufficient to mini-
mize the risk of nonappearance, and that, if 
[secured] financial conditions are imposed, 
the bail amount should be posted with the 
court under procedures that allow for the 
return of the amount of the bond if the 
defendant makes required court appear-
ances. There is no reason to require defen-
dants to support bail bondsmen in order to 
obtain release (and to pay the bondsman a 
fee that is not refundable even if they are 
ultimately cleared of the charges), and 
the practice of [simultaneously] providing 
for supervision by the pretrial services 
agency simply encourages perpetuation of 


the undesirable practices associated with 
commercial bail bonding. It also drains 
supervisory resources from often under-
staffed and overworked pretrial services 
agencies, making it more difficult to super-
vise the defendants for whom they prop-
erly have responsibility.30


The American Bar Association at one time had 
a position on “double supervision” in its Stan-
dards for Pretrial Release, but it has since has 
removed it “so as to leave no doubt as to the 
imperative nature of the recommendation that 
[commercial sureties] be abolished.”31


Due Process
Refers generally to protecting individuals 
from arbitrary or unfair federal or state action 
pursuant to the rights afforded by the Fifth and 
Fourteenth Amendments of the United States 
Constitution (and similar state provisions). As 
noted by the Supreme Court inUnited States v. 
Salerno, due process is further broken down 
into two subcategories:


So called ‘substantive due process’ prevents 
the government from engaging in conduct 
that ‘shocks the conscience,’ or interferes 
with rights ‘implicit in the concept of 
ordered liberty.’ When government action 
depriving a person of life, liberty, or prop-
erty survives substantive due process scru-
tiny, it must still be implemented in a fair 
manner. This requirement has tradition-
ally been referred to as ‘procedural’ due 
process.32


In the administration of bail, due process 
considerations include fundamental fairness 
arguments that high money bail bonds lead 
to defendants being unfairly punished prior 
to trial, as well as concerns that high money 
bonds and the resulting detention affects the 
fairness of a defendant’s trial and the ultimate 
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disposition of the case. When financial condi-
tions of release result in a defendant’s pretrial 
detention without the type of hearing envi-
sioned by the U.S. Supreme Court in Salerno, a 
procedural due process claim might also prove 
successful.


Eighth Amendment
Typically refers to the Eighth Amendment to 
the United States Constitution, which states 
that “Excessive bail shall not be required, nor 
excessive fines imposed, nor cruel and unusual 
punishments inflicted.” See Excessive Bail


Emergency Release
As it relates to the field of bail and pretrial 
release, it is the release of any prisoner due 
to an emergency situation, such as (and typi-
cally) jail crowding. As a jail’s percentage of 
pretrial inmates rises, that jail’s overall popu-
lation can rise above its operational capacity. 
Because many jurisdictions are uneasy with 
making policy changes affecting the pretrial 
population, one sometimes sees jails releasing 
convicted inmates early, often pursuant to 
elaborate emergency release schemes designed 
to comfort the public. At the extreme, emer-
gency releases are a response to a court order to 
reduce a jail’s population, but some programs 
are voluntary to remain within agreed-upon 
caps based on budgetary or other reasons. 
Emergency releases are relatively rare, but 
represent a significant and often well-publi-
cized failure to manage a jail’s population.


Equal Protection
Refers generally to protecting individuals from 
laws that treat people unequally pursuant to 
the right guaranteed by the Fourteenth Amend-
ment of the United States Constitution (and 
similar state provisions). In addition to consid-
erations of due process (which include funda-


mental fairness arguments that high money 
bail bonds lead to defendants being unfairly 
punished before trial, as well as concerns that 
high money bonds and detention affects the 
fairness of a defendant’s trial and the ultimate 
disposition of the case), many scholars have 
argued that equal protection considerations 
should serve as an equally compelling basis 
for fair treatment in the administration of 
bail, especially when considering the disparate 
impact of money bail bonds on defendants due 
only to their level of income.33


Over the years, this argument has been 
bolstered by language from Supreme Court 
opinions in cases like Griffin v. Illinois, which 
dealt with a defendant’s ability to purchase a 
transcript required for appellate review. In 
that case, Justice Black stated that, “[t]here 
can be no equal justice where the kind of trial 
a man gets depends on the amount of money 
he has.”34 Moreover, sitting as circuit justice to 
decide a prisoner’s release in two cases, Justice 
Douglas uttered the following dicta frequently 
cited as support for equal protection analysis: 
(1) “Can an indigent be denied freedom, where 
a wealthy man would not, because he does not 
happen to have enough property to pledge for 
his freedom?”;35 and (2) “[N]o man should be 
denied release because of indigence. Instead, 
under our constitutional system, a man is enti-
tled to be released on ‘personal recognizance’ 
where other relevant factors make it reason-
able to believe that he will comply with the 
orders of the Court.”36 Overall, despite schol-
arly arguments to invoke Equal Protection 
Clause analysis to the issue of bail, the federal 
courts have not been inclined to do so.


Excessive Bail
A legal term of art used to describe bail that 
is unconstitutional pursuant to the Eighth 
Amendment to the United States Constitu-
tion (or similar state provisions). The Eighth 
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Amendment states that, “Excessive bail shall 
not be required, nor excessive fines imposed, 
nor cruel and unusual punishments inflicted.” 
The Excessive Bail Clause derives from reforms 
made by the English Parliament in the 1600s 
to curb the abuse of judges setting impos-
sibly high money bail to thwart the purpose 
of bail to afford a process of pretrial release. 
The English Bill of Rights of 1689 first used the 
phrase, “Excessive bail ought not be required,” 
which was incorporated into the 1776 Virginia 
Declaration of rights, and ultimately found its 
way into the United States and many other 
state constitutions.


Excessiveness must be determined by looking 
both at federal and state law, but a rule of 
thumb is that term relates overall to reason-
ableness. In United States v. Salerno, the Court 
stated as follows:


The only arguable substantive limitation 
of the Bail Clause is that the Government’s 
proposed conditions of release or detention 
not be ‘excessive’ in light of the perceived 
evil. Of course, to determine whether the 
Government’s response is excessive, we 
must compare that response against the 
interest the Government seeks to protect 
by means of that response. Thus, when 
the Government has admitted that its only 
interest is in preventing flight, bail must be 
set by a court at a sum designed to ensure 
that goal, and no more. Stack v. Boyle, 
supra. We believe that when Congress 
has mandated detention on the basis of a 
compelling interest other than prevention 
of flight, as it has here, the Eighth Amend-
ment does not require release on bail.37


Thus, to determine excessiveness, one must 
“look to the valid state interests bail is intended 
to serve for a particular individual and judge 


whether bail conditions are excessive for the 
purpose of achieving those interests. The state 
may not set bail to achieve invalid interests 
[flight and public safety are valid; at least one 
federal court has held that the state’s interest 
in setting bail at a level designed to prevent the 
arrestee from posting it is invalid, see Wagen-
mann v. Adams, 829 F.2d 196, 211-14 (1st Cir. 
1987), and bail as punishment would also 
undoubtedly be an invalid state interest], nor 
in an amount that is excessive in relation to the 
valid interests it seeks to achieve.”38


The law of Stack v. Boyle is still strong: when 
the state’s interest is assuring the presence of 
the accused, “[b]ail set at a figure higher than 
an amount reasonably calculated to fulfill 
this purpose is ‘excessive’ under the Eighth 
Amendment.”39 Nevertheless, as the language 
in Salerno indicates, financial conditions (i.e., 
amounts of money) are not the only condi-
tions vulnerable to an excessive bail claim. 
Any unreasonable condition of release (e.g., a 
nonfinancial condition having no relationship 
to reducing or ameliorating an identified risk, 
or that exceeds what is needed to assure the 
constitutionally valid state interest) might be 
deemed constitutionally excessive.40


Exoneration
Exoneration generally is the removal of a 
responsibility. In the administration of bail 
and the pretrial process, it is a term of art refer-
ring to one being released from liability on a 
bail bond upon the successful satisfaction of 
all conditions of the bond, upon payment of a 
forfeiture of the bond, or upon the occurrence 
of any other statutorily enumerated justifica-
tion, such as the death of the defendant, the 
surrender of the defendant into custody before 
the forfeiture process is complete, or deficien-
cies in the process affecting a surety’s liability.
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Failure to Appear (FTA)
The phrase typically used when a defendant or 
witness under subpoena does not show up for 
a scheduled court appearance. It is understood 
to carry with it some penalty for the failure, 
such as the issuance of a bench warrant. It has 
sometimes been defined as a “willful” absence 
from a court appointment, but research and 
experience has shown that FTAs needn’t be 
willful to nonetheless occur.


Failure to Appear Rate
see Court Appearance Rate


Felony
A serious crime usually punishable by impris-
onment for more than one year or by death 
(Black’s). Also called “major” or “serious” 
crimes. What is and is not considered a felony 
(and whether it is even called a felony) differs 
among jurisdictions, and the lines of demar-
cation between less-serious felonies and 
more-serious misdemeanors are often blurred, 
so reference to each state’s sometimes complex 
criminal code is necessary to determine the 
precise definition. When reporting crime 
statistics, many entities (including the Federal 
Bureau of Investigation) categorize offenses 
using other classifications, such as “violent” 
and “property” offenses.


First Appearance
The court proceeding in which a criminal 
defendant is first brought before a judge, 
either physically or through some electronic 
transmission. The laws concerning first 
appearances vary among the states, and can 
have different names. For example, in Roth-
gery v. Gillespie County, the case dealing with 
the Sixth Amendment right to counsel at the 
initial appearance, that appearance was called 
an “article 15.17 hearing,” in which the Texas 


courts combined a probable cause determina-
tion with charge recitation and bail setting.41 
The relevant statute typically requires such a 
hearing “without unreasonable delay,” causing 
some practical variation, and usually includes 
an advisement of defendant rights, a recitation 
of charges, and bail bond setting. Also called an 
“initial appearance.” See also Presentment


Forfeiture
To forfeit something generally in the law 
means to lose the right to money or property 
based on the breach of a legal obligation. In the 
administration of bail and the pretrial process, 
forfeiture refers to the procedure in which a 
court orders that the money paid up-front be 
retained by the court or that a surety pay the 
security pledged to the court when a defendant 
fails to fulfill the requirements of a bail bond. It 
is often used in relation to the bond agreement 
between a court, the defendant, and a commer-
cial surety (bail bondsman), with numerous 
complicated statutory provisions governing 
the forfeiture procedure.42


Habeas Corpus
From the Latin, “that you have the body,” the 
term is short for habeas corpus ad subjici-
endum, which means “that you have the body 
to submit to,” and long for “habeas,” as in “the 
defendant filed his habeas petition today.” 
The term “habeas corpus” actually precedes 
any number of writs designed to bring a 
person from one place to another, typically 
court. The most frequently used and referred 
to (ad subjiciendum) is directed to someone 
detaining another person and commanding 
that the detained person be brought to court, 
typically to ensure that the person’s impris-
onment is not illegal. It is one means avail-
able for defendants to obtain judicial review of 
the right to bail, or the amount of a financial 
condition of a bail bond. To Garner, the term 
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habeas corpus “is the quintessential Latinism 
that has taken on a peculiar meaning so that no 
homegrown English term could now supply.”43


It is often referred to as the “Great Writ,” 
in recognition of its importance among all 
other writs, and has been described by the 
United States Supreme Court as “the funda-
mental instrument for safeguarding individual 
freedom against arbitrary and lawless state 
action.”44 As Justice Stevens once wrote, “[t]
he great writ of habeas corpus has been for 
centuries esteemed the best and only sufficient 
defence of personal freedom. Its history and 
function in our legal system and the unavail-
ability of the writ in totalitarian societies are 
naturally enough regarded as one of the deci-
sively differentiating factors between our 
democracy and totalitarian governments.”45


Habeas corpus derives from the famous 1676 
English case of an individual known only as 
Jenkes, who was held for two months on a 
charge that, pursuant to statute, required 
admittance to bail. Jenkes’ case, and cases like 
it, ultimately led to Parliament’s passage of the 
Habeas Corpus Act of 1679, which established 
procedures to prevent long delays before a bail 
hearing was held. The United States explicitly 
incorporated the right of habeas corpus into 
the Constitution in Article 1, Section 9, which 
reads, “[t]he privilege of the writ of habeas 
corpus shall not be suspended, unless when, 
in cases of rebellion or invasion, the public 
safety may require it.” The first Judiciary Act 
provided habeas corpus for federal prisoners, 
and in 1867 Congress expanded the process to 
allow federal courts to grant writs of habeas 
corpus in all cases, including state cases, where 
any person may be restrained in violation of 
the Constitution or U.S. law or treaty. Each 
state typically also has its own habeas right and 
procedure, which is often incorporated into an 
overall postconviction remedy provision.


Like “bail,” habeas corpus is a process, impli-
cating a unique legal procedure and body of 
legal precedent.


Immigration and Customs                    
Enforcement (“ICE”)
The principal investigative arm of the United 
States Department of Homeland Security, 
created in 2003 by merging parts of the United 
States Customs Service and the Immigration 
and Naturalization Service. In some jurisdic-
tions, ICE places immigration holds on defen-
dants that can affect their perceived risk and 
thus their pretrial status.


Incarceration
According to Black’s, it is the act or process 
of confining someone. By most estimates, 
the United States has the highest number of 
inmates and the highest incarceration rate in 
the world, with China (number of inmates) and 
Russia (incarceration rate) coming in second.


Incarcerated Population
Also known at the local level as the jail popula-
tion, the incarcerated population is the number 
persons held in one or more detention facili-
ties. Jail population dynamics are important 
to understand when dealing with policies and 
procedures that affect that population, such 
as those surrounding bail and pretrial release. 
A typical jail is akin to a water barrel, which 
has an overall amount of liquid based on how 
much water is put into it, and how long that 
water stays inside the barrel until it is let out. 
Like the water barrel, the average daily jail 
population is determined by bookings (inflow) 
and length of stay (outflow). Thus, in addition 
to variations in bookings, various jail subpop-
ulations can drive the average daily popula-
tion based on their lengths of stay, and these 
lengths of stay, in turn, are affected by local 
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policies and procedures. As it pertains to bail 
and pretrial release, the Bureau of Justice 
Statistics reports that jail populations peaked 
in 2008, but have been declining since then. 
Nevertheless, approximately two thirds of the 
inmates housed in our nation’s jails are pretrial 
detainees, and the use of secured money at bail 
has increased the lengths of stay of pretrial 
inmates.


Individualized Bail Determination
The notion underlying a risk-based admin-
istration of bail that each defendant poses 
his or her own risk, which can be assessed 
using professional standards and research. It 
presupposes that the fixing of bail in a blanket 
fashion not taking into consideration those 
individual risk characteristics is flawed and 
possibly illegal. The notion was first articulated 
by the United States Supreme Court in Stack v. 
Boyle, 342 U.S. 1, 5-6 (1951), when the Court 
wrote that “[t]o infer from the fact of indict-
ment alone a need for bail in an unusually high 
amount is an arbitrary act,” and “[s]ince the 
function of bail is limited, the fixing of bail for 
any individual defendant must be based upon 
standards relevant to the purpose of assuring 
the presence of that defendant. The traditional 
standards as expressed in the Federal Rules of 
Criminal Procedure are to be applied in each 
case to each defendant.” The particular stan-
dards referred to in Stack included the nature 
and circumstances of the offense, the weight of 
the evidence, the financial ability of the defen-
dant, and his or her character. Most states 
have similar standards in their bail statutes, 
thus statutorily mandating an individualized 
bail setting.


Initial Appearance
see First Appearance


Integrity of the Judicial Process
A term of art in the field of bail and pretrial 
release that often sums up a number of vari-
ables typically related to risk to court appear-
ance and public safety. The phrase has 
sometimes been used as a label for a third 
constitutionally valid purpose for limiting 
pretrial freedom beyond court appearance and 
public safety, but often the phrase is either 
used without definition or has been further 
defined as relating to either court appearance 
or public safety. For example, the American 
Bar Association states that the purpose of the 
pretrial release decision includes “maintaining 
the integrity of the judicial process by securing 
defendants for trial.”46 Other jurisdictions 
use the phrase when describing the threat of 
intimidating or harassing witnesses, arguably 
clear risks to public safety.


The phrase “ensure the integrity of the judicial 
process” was used in United States v. Salerno,47 
but only in a passing reference to the argument 
on appeal. Reviewing the court of appeals 
ruling, however, sheds some light on that argu-
ment. The principle contention at the court of 
appeals level was that the Bail Reform Act of 
1984 violated due process because it permitted 
pretrial detention of defendants when their 
release would pose a danger to the community 
or any person.48 As the appeals court noted, 
this contention was different from what it 
considered to be the clearly established law 
that detention was proper to prevent flight or 
threats to the safety of those solely within the 
judicial process, such as witnesses or jurors. 
The appeals court found the idea of potential 
risk to the broader community “repugnant” to 
due process and, had the Supreme Court not 
reversed, the distinction between those in the 
judicial process and those outside of it might 
have remained. However, by upholding the 
Bail Reform Act’s preventive detention provi-
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sions, the Supreme Court forever expanded the 
notion of public safety to encompass consid-
eration of all potential victims, whether in or 
out of the judicial process. Today, use of the 
phrase typically begs further definition so as to 
clarify whether judicial integrity means specif-
ically court appearance or public safety, more 
general compliance with all court-ordered 
conditions of one’s bail bond, or some other 
relevant factor.


Jail
A jail is a building designated and used to 
temporarily confine persons who are sentenced 
to minor crimes or who do not obtain release 
during the pretrial period, typically operated 
by local jurisdictions. As Black’s notes, it is a 
place of confinement that is somewhat more 
than a police station, and less than a prison. Jail 
is pronounced the same as “gaol,” the British 
variant, which is traced to the Latin term for 
“cage.” Because jails are seen as somewhat 
temporary, they often do not have the sort of 
long-term rehabilitation programs afforded in 
many prisons.


Judge
A public official appointed or elected to hear 
and decide legal matters in court (Black’s). 
The term is often used interchangeably with 
“court,” as in “I hope that the court will decide 
this matter soon.” There are numerous types 
of judges, from county and district to military 
and “senior visiting,” so one should attempt 
always to further clarify the title. The term 
is frequently misused to describe those on 
supreme courts, who are typically instead 
called “justices.” In some jurisdictions the title 
is important when determining the authority 
to grant or fix bail.


Judicial Officer
Broader than the term “judge,” judicial offi-
cers include judges and magistrates, as well 
as other officers of the court as defined locally 
or in state or federal bail statutes. In some 
jurisdictions the title is important when deter-
mining the authority to grant or fix bail.


Least Restrictive Conditions
Least restrictive conditions is a concept related 
to excessive bail, as evidenced by the United 
States Supreme Court’s opinion in Salerno, 
which explained that conditions of bail must be 
set at a level designed to assure a constitution-
ally valid purpose for limiting pretrial freedom 
“and no more.” The phrase “least restrictive 
conditions” is a term of art expressly contained 
in the federal and District of Columbia stat-
utes, the American Bar Association best-prac-
tice standards on pretrial release, and other 
state statutes based on those Standards (or a 
reading of Salerno). Moreover, the phrase is 
implicit through similar language from various 
state high court cases articulating, for example, 
that bail may only be met by means that are 
“the least onerous” or that impose the “least 
possible hardship” on the accused.


Commentary to the ABA Standard recom-
mending release under the least restrictive 
conditions states as follows:


This Standard’s presumption that defen-
dants should be released under the least 
restrictive conditions necessary to provide 
reasonable assurance they will not flee 
or present a danger is tied closely to the 
presumption favoring release generally. 
It has been codified in the Federal Bail 
Reform Act and the District of Columbia 
release and pretrial detention statute, 
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as well as in the laws and court rules of a 
number of states. The presumption consti-
tutes a policy judgment that restrictions on 
a defendant’s freedom before trial should 
be limited to situations where restrictions 
are clearly needed, and should be tailored 
to the circumstances of the individual case. 
Additionally, the presumption reflects a 
practical recognition that unnecessary 
detention imposes financial burdens on the 
community as well as on the defendant.


The least restrictive principle is foundational, 
and is expressly reiterated throughout the ABA 
Standards when, for example, those Standards 
recommend citation release or summonses 
versus arrest. Moreover, the Standard’s overall 
scheme creating a presumption of release on 
recognizance, followed by release on nonfinan-
cial conditions, and finally release on financial 
conditions is directly tied to this foundational 
premise. Indeed, the principle of least restric-
tive conditions transcends the Standards and 
flows from even more basic understandings of 
criminal justice, which begins with presump-
tions of innocence and freedom, and which 
correctly imposes increasing burdens on the 
government to incrementally restrict one’s 
liberty.


More specifically, however, the ABA Stan-
dard’s commentary on financial conditions 
makes it clear that the Standards consider 
secured money bonds to be a more restric-
tive alternative to both unsecured bonds and 
nonfinancial conditions: “When financial 
conditions are warranted, the least restrictive 
conditions principle requires that unsecured 
bond be considered first.” Moreover, the Stan-
dards state, “Under Standard 10-5.3(a), finan-
cial conditions may be employed, but only 
when no less restrictive non-financial release 
condition will suffice to ensure the defendant’s 
appearance in court. An exception is an unse-


cured bond because such a bond requires no 
‘up front’ costs to the defendant and no costs 
if the defendant meets appearance require-
ments.”


Legal and Evidence-Based Practices
According to Marie VanNostrand, Ph.D., who 
first coined the term, they are “interventions 
and practices that are consistent with the 
pretrial legal foundation, applicable laws, and 
methods research has proven to be effective 
in decreasing failures to appear in court and 
danger to the community during the pretrial 
stage. The term is intended to reinforce the 
uniqueness of the field of pretrial services 
and ensure that criminal justice profes-
sionals remain mindful that program prac-
tices are often driven by law and when driven 
by research, they must be consistent with the 
pretrial legal foundation and the underlying 
legal principles.”49


Magistrate
A judicial officer, often with limited juris-
dictional power, who possesses whatever 
authority that is given to him or her through 
appointment or law. In some jurisdictions 
the title is important when determining the 
authority to grant or fix bail.


Manhattan Bail Project (or Vera Study)
One of the best known social science studies 
of bail, and the first to explore alternatives to 
release on secured financial conditions (money 
bail bonds). It was conducted by the Vera Foun-
dation (now the Vera Institute of Justice) and 
the New York University Law School beginning 
in October of 1961. It was designed “to provide 
information to the court about a defendant’s 
ties to the community and thereby hope that 
the court would release the defendant without 
requiring a bail bond [i.e., release on the 
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defendant’s own recognizance].”50 The project 
was a focal point of discussion at the National 
Conference on Bail and Criminal Justice in 
1964, and generally in the bail reform move-
ment of the 1960s.


Misdemeanor
A crime that is less serious than a felony and is 
usually punishable by a fine or relatively brief 
confinement in a place other than a prison 
(Black’s). See also Felony


Monetary Bail Bond Schedule (or Bail 
Schedule)
 A written listing of amounts of money to 
be used in bail setting based on the offense 
charged, regardless of the characteristics of 
any individual defendant. While they are often 
created with good intentions, many argue that 
bail schedules are the antithesis of individu-
alized bail determinations, and thus clearly 
violate principles articulated by the Supreme 
Court in Stack v. Boyle.51 To many, they also 
improperly displace judicial discretion, and 
they have been “flatly reject[ed]” by the Amer-
ican Bar Association’s Criminal Justice Stan-
dards on Pretrial Release because they are 
“arbitrary and inflexible,” and because they 
exclude individualized factors that are more 
relevant to risk. At least three state supreme 
courts have examined procedures to imple-
ment non-discretionary bail amounts and 
found them legally deficient.52


Money Bail
 A shorthand term used primarily for describing 
bail or a bail bond using secured financial 
conditions. The two central issues concerning 
money bail are: (1) unnecessary incarceration 
of defendants who cannot afford to pay; and 
(2) the use of secured financial conditions to 


protect public safety, a notion with no empir-
ical support and no legal basis in the more 
enlightened states’ statutes.


Money Bail System
The “traditional” money or financial bail 
system, which includes any system of the 
administration of bail that is over-reliant on 
money. Some of its hallmarks include mone-
tary bail bond schedules, overuse of secured 
bonds, a reliance on commercial sureties (for- 
profit bail bondsmen), financial conditions 
set to protect the public from future criminal 
conduct, and financial conditions set without 
consideration of the defendant’s ability to 
pay, or without consideration of non-financial 
conditions that would likely reduce risk.


National Association of Pretrial Ser-
vices Agencies (“NAPSA”) Standards 
on Pretrial Release
NAPSA is the national professional association 
for the pretrial release and pretrial diversion 
fields. Like the ABA’s Standards, the NAPSA’s 
Standards on Pretrial Release serve as best 
practice standards in the field.53 In many areas, 
the NAPSA Standards compliment (and some-
times mirror) the ABA Standards, but they also 
provide important detailed guidance on best 
practices for operating pretrial services agen-
cies or programs.


National Conference on Bail and 
Criminal Justice
The 1964 conference, convened by United 
States Attorney General Bobby Kennedy, which 
brought together over 400 judges, prosecutors, 
defense lawyers, police, bondsmen, and prison 
officials to present “for analysis and discussion 
specific and workable alternatives to [money] 
bail based on the experience of the Manhattan 
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Bail Project and some others which followed in 
its wake.”54 Attorney General Kennedy closed 
the conference with the following memorable 
statement:
 


For 175 years, the right to bail has not been 
a right to release, it has been a right merely 
to put up money for release, and 1964 can 
hardly be described as the year in which the 
defects in the bail system were discovered.


* * *


What has been made clear today, in the 
last two days, is that our present atti-
tudes toward bail are not only cruel, but 
really completely illogical. What has been 
demonstrated here is that usually only one 
factor determines whether a defendant 
stays in jail before he comes to trial. That 
factor is not guilt or innocence. It is not the 
nature of the crime. It is not the character 
of the defendant. That factor is, simply, 
money. How much money does the defen-
dant have?55


Plea
In criminal law, it is an accused person’s formal 
response to a criminal charge (e.g., “guilty,” 
“not guilty,” “no contest”) (Black’s).


Parole
Release from jail, prison, or other confine-
ment after actually serving part of a sentence 
(Black’s).


Plea Bargain
A negotiated agreement between a prosecutor 
and a criminal defendant whereby the defen-
dant typically pleads guilty to a lesser offense, 
or to one of multiple charges, in exchange for 
some concession by the prosecutor, such as 


an agreement to a more lenient sentence or a 
dismissal of other charges. It is also called a 
“plea agreement.” There is a significant, but 
extremely sensitive issue in the administra-
tion of bail concerning whether a defendant’s 
pretrial status has the effect of “coercing” a 
plea, typically by providing the defendant with 
a Hobson’s choice (a take it or leave it option) 
of pleading guilty in order to be released from 
confinement. Given the large percentage of 
cases ending with guilty pleas, research is 
needed to shed further light on this issue.


Point Scale
A system by which number or “point” values 
are assigned to various characteristics and 
circumstances associated with individual 
defendants. Threshold scores are established 
that identify defendants as eligible for release 
or not. Many pretrial programs have used a 
version of the original VERA point scale at one 
time, but many others have developed local or 
statewide validated pretrial risk assessments 
as called for by national standards. See Pretrial 
Risk Assessment


Preliminary Hearing
A criminal hearing to determine whether there 
is sufficient evidence to prosecute an accused 
person. If sufficient evidence exists, the case 
proceeds to the next phase. Also called a 
preliminary examination, a probable cause 
hearing, or a bindover hearing (Black’s).


Presentment
A little-used term to describe the act of 
bringing a defendant before a judge for the 
defendant’s first appearance as soon as reason-
ably possible. The United States Supreme 
Court recently commented on the federal 
presentment requirement, writing that it is 
not just some “administrative nicety,” but in 
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fact still has practical importance: “As we said, 
it stretches back to the common law, when it 
was one of the most important protections 
against unlawful arrest. Today presentment 
is the point at which the judge is required to 
take several key steps to foreclose Government 
overreaching: informing the defendant of the 
charges against him, his right to remain silent, 
his right to counsel, the availability of bail, and 
any right to a preliminary hearing; giving the 
defendant a chance to consult with counsel; 
and deciding between detention or release.”56 


See First Appearance


Presumption
A legal inference of assumption that a fact 
exists, based on the known or proven exis-
tence of some other fact or group of facts. Most 
presumptions are rules of evidence calling 
for a certain result in a given case unless the 
adversely affected party overcomes it with 
other evidence. A presumption shifts the 
burden of production or persuasion to the 
opposing party, who can then attempt to over-
come the presumption (Black’s). Concerning 
bail and pretrial release, the term is often used 
in “presumption of innocence” (see below), 
a “presumption of release” (tied philosoph-
ically to the presumption of innocence, and 
included in both the ABA’s Criminal Justice 
Standards on Pretrial Release and NAPSA’s 
Standards on Pretrial Release), a more specific 
“presumption of release on recognizance” (a 
principle flowing from the Standards’ recom-
mendations to use least restrictive conditions 
of release), and sometimes a “presumption 
toward confinement” found in some preven-
tive detention statutes.


Presumption of Innocence
The fundamental principle that a person may 
not be convicted of a crime unless the govern-
ment proves guilt beyond a reasonable doubt, 


without any burden placed on the accused to 
prove innocence (Black’s). Although it is not 
mentioned in the United States Constitution, 
its tie to the criminal burden of proof implicates 
the Due Process Clause.57 The United States 
Supreme Court first discussed the principle as 
the “true origin” of the doctrine of reasonable 
doubt, writing in Coffin v. United States that 
“a presumption of innocence in favor of the 
accused is the undoubted law, axiomatic and 
elementary, and its enforcement lies at the 
foundation of the administration of our crim-
inal law.”58 The Coffin Court itself traced the 
presumption’s origins to various statements 
under Roman law, which included not only 
notions of proof, but also language re-articu-
lated and published by Blackstone, who wrote 
that “it is better that ten guilty persons escape 
than that one innocent suffer.”


Some confusion surrounding the phrase 
derives from a line in Bell v. Wolfish, in which 
the Court stated that the presumption of inno-
cence “has no application to a determination of 
the rights of a pretrial detainee during confine-
ment before his trial has even begun.”59 The 
temptation to use this quote to erode the role 
of the presumption in the administration of 
bail is dampened considerably by the scope of 
concerns addressed in the Bell opinion. As the 
Court expressly stated: “We are not concerned 
with the initial decision to detain an accused 
and the curtailment of liberty that such a deci-
sion necessarily entails. . . . Instead, what is at 
issue when an aspect of pretrial detention that 
is not alleged to violate any express guarantee 
of the Constitution is challenged, is the detain-
ee’s right to be free from punishment, and his 
understandable desire to be as comfortable as 
possible during his confinement, both of which 
may conceivably coalesce at some point.”60 Bell 
was essentially a conditions-of-confinement 
case, and the “no application” language, above, 
was uttered in discussing a prisoner’s right to 
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be free from the correctional facility’s practice 
of “double bunking” inmates.
Thus, the presumption of innocence every-
thing to do with bail and the decision to release 
or confine a particular inmate, and theBell 
language should in no way diminish the strong 
statements concerning the right to bail found 
in Stack v. Boyle, in which the Court wrote,


From the passage of the Judiciary Act of 
1789, to the present Federal Rules of Crim-
inal Procedure, federal law has unequiv-
ocally provided that a person arrested for 
a non-capital offense shall be admitted 
to bail. This traditional right to freedom 
before conviction permits the unham-
pered preparation of a defense, and serves 
to prevent the infliction of punishment 
prior to conviction. Unless this right to bail 
before trial is preserved, the presumption 
of innocence, secured only after centuries 
of struggle, would lose its meaning.61


That the broader notion of a right to bail 
necessarily triggers serious consideration of 
the presumption of innocence is also clearly 
seen in United States v. Salerno, through 
Justice Marshall’s dissent in which he wrote, 
albeit unconvincingly, that “the very pith and 
purpose of [the Bail Reform Act of 1984] is an 
abhorrent limitation of the presumption of 
innocence.”62


Pretrial
A period of time referring to the phase of a crim-
inal defendant’s case beginning at arrest and 
ending at final disposition. The term is often 
misused to refer to a pretrial services agency 
or program, or to pretrial services supervision.


Pretrial Conditional Release
Pretrial conditional release refers to any form 
of release in which the defendant is required 
to comply with specific conditions set by the 
court, which can be financial, nonfinancial, or 
both.


Pretrial Detention
Holding a defendant in secure detention before 
trial on criminal charges either because release 
was denied or because the established bail bond 
could not be posted (Black’s). As the definition 
implies, pretrial detention can be intended 
or unintended, and thus judges should be 
purposeful when setting bail bonds so that 
they realize their intention that the defendant 
either be released or remain detained.


Pretrial Justice
According to Tim Murray, Director Emeritus 
of the Pretrial Justice Institute, pretrial justice 
involves the proper administration of laws 
through fair and effective pretrial policies and 
practices for “the host of decisions that occur, 
from the arrest up to the point at which the case 
is concluded or disposed of.”63 This definition 
extends the concept beyond merely the bail, 
or release/detention decision, to all decisions 
made during the pretrial phase of a criminal 
case. A similarly broad definition, drafted with 
inspiration from the United States Probation 
and Pretrial Services Charter for Excellence, is 
as follows: “The honoring of the presumption 
of innocence, the right to bail that is not exces-
sive, and all other legal and constitutional 
rights afforded to accused persons awaiting 
trial while balancing these individual rights 
with the need to protect the community, main-
tain the integrity of the judicial process, and 
assure court appearance.”64
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Pretrial Release Decision
A court’s determination of whether a criminal 
defendant will remain at liberty or be held in 
secure detention until the disposition of his 
or her case. According to the American Bar 
Association’s Criminal Justice Standards on 
Pretrial Release, “[t]he purposes of the pretrial 
release decision include providing due process 
to those accused of crime, maintaining the 
integrity of the judicial process by securing 
defendants for trial, and protecting victims, 
witnesses, and the community from threats, 
danger, or interference.”65 The pretrial release 
decision, as contemplated by the Standards, is 
specifically distinguished from the traditional 
financial bail decision. See Money Bail 
System, Bail


Pretrial Release Outcomes
Although the term “outcomes” can reflect 
whatever is measured (e.g., pretrial detention/
release outcomes, adjudication and sentencing 
outcomes), it is typically used to refer to results 
tied to the two constitutionally valid purposes 
for limiting pretrial freedom – court appear-
ance and public safety. A third outcome, 
compliance with all other bail bond conditions, 
may also be measured.


Pretrial Risk Assessment
The method by which a pretrial services 
program/agency or individual identifies 
and categorizes risks of pretrial misconduct 
presented by a particular defendant based 
upon the information gathered before the bail 
hearing. The risk assessment can be either 
subjective or objective. Subjective assessments 
are based on an evaluation of the defendant by 
the interviewer, who draws on his or her prior 
experience to assess release appropriateness. 
Objective assessments are based on procedures 
and conclusions supported by research and 


national organizations, such as the National 
Association of Pretrial Services Agencies and 
the American Bar Association, through their 
published standards.


Pretrial Services Agency or Program
While widely varying, a pretrial services 
agency or program is generally known as any 
organization created ideally to perform the 
three primary pretrial agency or program func-
tions of: (1) collecting and analyzing defendant 
information for use by the court in assessing 
risk; (2) making recommendations to the court 
concerning bail bond conditions of release to 
address risk; and (3) monitoring and super-
vising defendants who are released from secure 
custody during the pretrial phase of their cases 
in order to manage their risk. For a number of 
reasons, having a single entity provide these 
functions is likely the ideal, and is superior 
to separating the functions and having them 
performed by other, existing criminal justice 
entities.


Pretrial Supervision
The act of managing, directing, or overseeing a 
defendant who has been released from secure 
custody during the pretrial phase of a crim-
inal case, ideally to reasonably assure both 
court appearance and public safety. It is often 
re-phrased as “pretrial services supervision,” 
and used to refer to supervision by a pretrial 
services program or agency, engaged to provide 
oversight for compliance with all conditions of 
a bail bond to further the dual purpose of bail. 
Because commercial bail bondsmen are only 
concerned with court appearance, their over-
sight in any particular case could arguably be 
considered a more limited form of “pretrial 
supervision,” but likely never “pretrial services 
supervision.”
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Preventive Detention
Pretrial detention designed to prevent either 
flight or danger to the community. The laws of 
many states and the federal system allow the 
court to detain defendants in certain carefully 
defined categories of cases either based on 
the defendant’s most serious charge or when 
no condition or combination of conditions of 
pretrial release can reasonably assure court 
appearance or public safety. When drafted 
properly, these laws include substantial due 
process elements, such as those reviewed and 
approved by the United States Supreme Court 
in United States v. Salerno.66 It is correctly 
argued that such detention should be used 
sparingly, for while the Supreme Court in 
Salerno upheld the federal preventive deten-
tion provisions of the Bail Reform Act of 1984, it 
also uttered the memorable statement, “In our 
society, liberty is the norm, and detention prior 
to trial or without trial is the carefully limited 
exception.”67 In that opinion, the Court specif-
ically emphasized that the “extensive safe-
guards” embedded in the Bail Reform Act and 
the “careful delineation of the circumstances 
under which detention will be permitted” were 
crucial to repelling the constitutional chal-
lenges. Nevertheless, some federal districts 
have reported pretrial detention rates as high 
as 70-80%, indicating potential overuse of the 
statutory provisions, and a trend contrary to 
the Court’s warning to ensure that detention 
remain an exception.68 Moreover, in many 
cases across this country bail bonds are often 
set in unaffordable, if not excessive amounts, 
leading to preventive detention without any of 
the procedural safeguards envisioned by the 
Court in Salerno.


Prison
According to Webster’s Dictionary, a prison is 
generally a place of confinement, and specifi-
cally an institution (as one under state jurisdic-


tion) for confinement of persons convicted of 
serious crimes. One should not expect to find 
any pretrial inmates housed in a state prison; 
however, defendants facing federal charges are 
sometimes held in federal prisons, and some 
states actually call their jails “prisons.” Private 
prisons exist in the United States, which are 
run by private corporations whose services and 
beds are contracted out by state governments 
or the Federal Bureau of Prisons.


Probable Cause
A reasonable ground to suspect that a person 
has committed or is committing a crime or 
that a place contains specific items connected 
with a crime (Black’s). Probable cause gener-
ally refers to having more evidence for than 
against. It is a term of art in criminal proce-
dure referring to the requirement that arrests 
be based on probable cause. Probable cause 
to arrest is present when “at that moment the 
facts and circumstances within [the officers’] 
knowledge and of which they had reason-
ably trustworthy information were sufficient 
to warrant a prudent man in believing that 
the [person] had committed or was commit-
ting an offense.”69 In County of Riverside v. 
McLaughlin, 500 U.S. 44 (1991), the Supreme 
Court ruled that suspects who are arrested 
without a warrant must be given a probable 
cause hearing within 48 hours.


Probation
A court imposed criminal sentence that, 
subject to stated conditions, releases a 
convicted person into the community instead 
of sending him or her to jail or prison (Black’s). 
Though similarities exist between proba-
tion and pretrial release (indeed, sometimes 
pretrial services are delivered by a jurisdic-
tion’s probation office), the crucial difference 
is that probation is a sentence of punishment 
imposed upon conviction, and thus has entirely 
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different legal purposes than those underlying 
the bail process. There exists an unfortunate 
irony that many criminal defendants will 
spend the entire pretrial phase of their case in 
secured confinement, only to be released back 
into the community after conviction by being 
sentenced to probation.


Pro se
For oneself, or on one’s own behalf, without 
the assistance of a lawyer. Sometimes called 
in propria persona, or “pro per” for short 
(Black’s). There are empirical data to support 
the notion that pro se defendants are at some 
significant disadvantage during their bail 
setting. See Public Defender, Right to 
Counsel


Prosecutor
A legal officer who represents the government 
in criminal proceedings (although there is 
such a thing as a private prosecutor, it is rare). 
They are known by different names, including 
district attorney, county attorney, common-
wealth attorney, municipal attorney, state’s 
attorney, prosecuting attorney, etc. Prosecu-
tors in the federal system are known as United 
States Attorneys and Assistant United States 
Attorneys, or “AUSA’s” for short.


Protection Order/Restraining Order
Often used interchangeably, but in some states 
defined differently, both terms refer to court 
orders prohibiting or restricting a person from 
engaging in delineated conduct. They can be 
mandated statutorily for all cases, or discre-
tionary for particular cases, such as domestic 
violence.


Public Defender
A lawyer or staff of lawyers, usually publicly 
appointed and paid, whose duty is to repre-


sent indigent criminal defendants (Black’s). 
Any term relating to defense counsel raises 
the important but somewhat misunderstood 
issue of lawyer representation during the first 
appearance. The relevant National Association 
of Pretrial Services Agencies standard, Stan-
dard 2.2(d) states that “[a]t the defendant’s first 
appearance, he or she should be represented 
by counsel. If the defendant does not have his 
or her own counsel at this stage, the judicial 
officer should appoint counsel for purposes of 
the first appearance proceedings, and should 
ensure that counsel has adequate opportunity 
to consult with the defendant prior to the first 
appearance.”70 Comments to that Standard 
explain that organization’s position:


The committee that drafted the Standards 
recognizes that, as of the time of their 
adoption in 2004, many jurisdictions do 
not routinely provide for the appointment 
of counsel to represent defendants at first 
appearance. However, if the first appear-
ance is to be fair and meaningful, it is vitally 
important to ensure that defendants are 
represented effectively at this proceeding. 
Attorneys who understand the importance 
of the decisions made at first appearance, 
are familiar with the contents of pretrial 
services reports and with available release 
options, and are able to advocate effectively 
for their clients – on the basis of consulta-
tion with the defendant and even very brief 
contact with family members or friends of 
the defendant – can make the difference 
between liberty and confinement for defen-
dants during the pretrial period.71


The relevant ABA Standard concerning defen-
dant representation recommends only that 
“[i]f the defendant is not released at the first 
appearance and is not represented, counsel 
should be appointed immediately. The next 
judicial proceeding should occur promptly, but 
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not until the defendant and defense counsel 
have had an adequate opportunity to confer, 
unless the defendant has intelligently waived 
the right to be represented by counsel.”72 
Commentary to the Standard, however, better 
reflects the ABA’s position on the issue:


[i]n some jurisdictions, defendants are 
represented by counsel, at least provision-
ally, at their first appearance, but this is not 
a universal practice. ABA policy, however, 
clearly recommends that provision of 
counsel at first appearance should be stan-
dard in every court. Thus, the Providing 
Defense Services Standards call for counsel 
to be provided to the accused ‘as soon as 
feasible, and, in any event, after custody 
begins, at appearance before a committing 
magistrate, or when formal charges are 
filed, whichever occurs first.’


Provision of counsel at the first appearance 
is especially important if consideration is 
going to be given to detention or to release 
on conditions that involve a significant 
restraint on the defendant’s liberty.73


Fairly recent data support the recommen-
dations contained in the ABA and NAPSA 
Standards. Noting that previous attempts to 
provide legal counsel in the bail process have 
been neglected, in 1998 the Baltimore, Mary-
land, Lawyers at Bail Project was created 
to demonstrate empirically whether or not 
lawyers mattered during bail bond setting 
hearings. Using a controlled experiment (with 
some defendants receiving representation 
at the bail hearing and others not receiving 
representation) the Project found that defen-
dants with lawyers: (1) were over two and 
one-half times more likely to be released on 
their own recognizance; (2) were over four 
times more likely to have their initially-set 


bail bond amounts reduced at the hearing; 
(3) had their money bail bond reduced by a 
greater amount; (4) were more likely to have 
the money bond reduced to a more affordable 
level ($500 or under); (5) spent less time in 
jail (an average of two days versus nine days 
for unrepresented defendants); and (6) had 
longer bail bond review hearings than defen-
dants without lawyers at first appearance.74 In 
a paper reporting the results of this study, the 
authors concluded:


[L]awyers do make a difference. The 
randomized controlled experiment 
conducted by the Lawyers at Bail Project 
in Baltimore supports the conclusion that 
having a lawyer present at a bail hearing to 
provide more accurate and complete infor-
mation has far-reaching consequences. The 
accused is considerably more likely to be 
released, to respect the system and comply 
with orders, to keep his job and his home, 
and to help prepare a meaningful defense. 
The public at large benefits, too, from the 
unclogging of congested court systems and 
overcrowded jails and the resulting savings 
in taxpayer dollars.75


At the time of their publication, Colbert et al. 
noted that sixteen states refused to provide 
lawyers at this initial proceeding altogether, 
and twenty-six states declined to provide 
defendant representation at bail bond settings 
in all but a few counties. According to the 
authors, only eight states and the District of 
Columbia provided a right to counsel at first 
appearance. See Pro Se, Right to Counsel


Public Safety
The second constitutionally valid purpose for 
limiting pretrial freedom, along with assuring 
court appearance, typically measured by new 
arrests or new charges, but sometimes, and 
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more appropriately, expressed in the nega-
tive from these measurements (e.g., the “no 
new arrest or charge rate”). The term is also 
somewhat overused by some public officials as 
an undefined and unmeasured, and thus unas-
sailable rationale for defending certain policies 
and practices.


Recognizance
Generally, an obligation by which a person 
promises to perform some act or observe some 
condition, such as to appear when called, to 
pay a debt, or to keep the peace. According 
to Black’s, a recognizance most commonly 
takes the form of a bail bond that guarantees 
an un-jailed criminal defendant’s return for a 
court date.


Recommendations
Verbal or written suggestions to the court 
regarding the conditions of release or deten-
tion appropriate for the case at hand.


Right to Bail
When granted by federal or state law, it is the 
right to release from jail or other government 
custody through the bail process. Technically, 
it is typically the “right to non-excessive bail,” 
which goes to the reasonableness of the condi-
tions placed on any particular defendant’s 
release. The United States Constitution does 
not have an explicit right to bail clause, but 
that right is contained in the federal statute. 
Many states have right to bail clauses, even if 
that right has been limited for certain cases.


Some argue, incorrectly, that the right to bail 
means only the right to have bail set. This argu-
ment ignores clear statements by the United 
States Supreme Court indicating that the 
right to bail normally means a right to pretrial 
freedom, such as the following two state-


ments from Stack v. Boyle: (1) “federal law has 
unequivocally provided that a person arrested 
for a non-capital offense shall be admitted to 
bail. This traditional right to freedom before 
conviction permits the unhampered prepa-
ration of a defense, and serves to prevent the 
infliction of punishment prior to conviction.”76; 
(2) “The practice of admission to bail, as it has 
evolved in Anglo-American law, is not a device 
for keeping persons in jail upon mere accusa-
tion until it is found convenient to give them a 
trial. On the contrary, the spirit of the proce-
dure is to enable them to stay out of jail until a 
trial has found them guilty.”77). The argument 
also conflicts with the following seminal state-
ment from United States v. Salerno: “In our 
society liberty is the norm, and detention prior 
to trial or without trial is the carefully limited 
exception.”78


The legal structure of the right to bail differs 
among the states. Nine states, like the federal 
system, have no right to bail articulated in 
their constitutions. Approximately twenty one 
states have “traditional” and fairly broad right 
to bail provisions, which were modeled after 
Pennsylvania’s law of 1682. The remaining 
states have amended their constitutions to 
allow for preventive detention in various ways.


Right to Counsel
The Sixth Amendment right of the accused to 
assistance of counsel for his or her defense. 
There is also a Fifth Amendment right, which 
deals with the right to counsel during all custo-
dial interrogations, but the Sixth Amend-
ment right more directly affects the admin-
istration of bail as it applies to all “critical 
stages” of a criminal prosecution. According 
to the Supreme Court, the Sixth Amendment 
right “does not attach until a prosecution is 
commenced.”79 Commencement, in turn, is 
“the initiation of adversary judicial criminal 
proceedings – whether by way of formal charge, 
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preliminary hearing, indictment, information, 
or arraignment.”80 InRothgery v. Gillespie 
County, the United States Supreme Court 
“reaffirm[ed]” what it has held and what “an 
overwhelming majority of American jurisdic-
tions” have understood in practice: “a criminal 
defendant’s initial appearance before a judicial 
officer, where he learns the charge against him 
and his liberty is subject to restriction, marks 
the start of adversary judicial proceedings that 
trigger attachment of the Sixth Amendment 
right to counsel.”81


Salerno
Short for United States v. Salerno, 481 U.S. 739 
(1987), the United States Supreme Court case 
that upheld the 1984 Bail Reform Act’s preven-
tive detention language against facial Due 
Process and Eighth Amendment challenges. 
Regarding the Eighth Amendment claim, the 
Court concluded:


Nothing in the text of the Bail Clause limits 
permissible Government considerations 
solely to questions of flight. The only argu-
able substantive limitation of the Bail 
Clause is that the Government’s proposed 
conditions of release or detention not be 
‘excessive’ in light of the perceived evil. Of 
course, to determine whether the Govern-
ment’s response is excessive, we must 
compare that response against the interest 
the Government seeks to protect by means 
of that response. Thus, when the Govern-
ment has admitted that its only interest is in 
preventing flight, bail must be set by a court 
at a sum designed to ensure that goal, and 
no more. We believe that, when Congress 
has mandated detention on the basis of a 
compelling interest other than prevention 
of flight, as it has here, the Eighth Amend-
ment does not require release on bail.82


It was in the Salerno opinion that Chief Justice 
Rehnquist uttered the famous statement 
(and rallying cry for all those now seeking 
bail reform), “[i]n our society, liberty is the 
norm, and detention prior to trial or without 
trial is the carefully limited exception.”83 See 
Preventive Detention


Secured Bond
see Bail Bond


Security
Collateral given or pledged to guarantee fulfill-
ment of an obligation (Black’s). Implied is the 
forfeiture of this collateral if the obligation is 
not met.


Stack v. Boyle
342 U.S. 1 (1951). The first major Supreme 
Court case to address issues in the administra-
tion of bail, albeit written at a time when the 
sole purpose of bail was to reasonably assure 
court appearance. Its holding included the 
following language:


the modern practice of requiring a bail bond 
or the deposit of a sum of money subject to 
forfeiture serves as additional assurance 
of the presence of an accused. Bail set at 
a figure higher than an amount reasonably 
calculated to fulfill this purpose is ‘exces-
sive’ under the Eighth Amendment. Since 
the function of bail is limited, the fixing 
of bail for any individual defendant must 
be based upon standards relevant to the 
purpose of assuring the presence of that 
defendant.84
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The case is also often cited for the following 
language concerning the presumption of inno-
cence:


[f]rom the passage of the Judiciary Act of 
1789, to the present Federal Rules of Crim-
inal Procedure, Rule 46 (a)(1),85 federal law 
has unequivocally provided that a person 
arrested for a non-capital offense shall 
be admitted to bail. This traditional right 
to freedom before conviction permits the 
unhampered preparation of a defense, and 
serves to prevent the infliction of punish-
ment prior to conviction. Unless this 
right to bail before trial is preserved, the 
presumption of innocence, secured only 
after centuries of struggle, would lose its 
meaning.86


Finally, the case is known for language both in 
the majority opinion as well as Justice Jack-
son’s memorable concurring opinion, empha-
sizing the importance of individualized bail 
determinations that are tailored to each defen-
dant.


Standards (also “National Standards”)
Generally, standards are models accepted 
as correct by custom, consent, or authority, 
or a criterion for measuring acceptability, 
quality, or accuracy. In the field of pretrial 
release, “standards” refer to specific recom-
mendations based on empirically sound 
social science research and fundamental legal 
principles designed to provide guidance and 
insight to policymakers and practitioners 
working to further pretrial justice. The stan-
dards published by the National Association 
of Pretrial Services Agencies (NAPSA) are 
directed specifically toward pretrial programs. 
The American Bar Association’s Criminal 
Justice Standards on Pretrial Release stand 
out due to their breadth of stakeholder input, 
their comprehensive process for adoption, and 


their use by the courts and others as important 
sources of authority.87


Sufficient Sureties
In the administration of bail, the phrase is 
used to mean adequate assurance as a limit to 
an unfettered right to bail, sufficient to accom-
plish the purpose of bail – that is, court appear-
ance and public safety. The language is derived 
from the 1682 Pennsylvania constitutional 
provision, providing that “‘all prisoners shall 
be Bailable by Sufficient Sureties, unless for 
capital Offenses, where proof is evident or the 
presumption great.’”88 The Pennsylvania law 
was quickly copied, and as the country grew 
“the Pennsylvania provision became the model 
for almost every state constitution adopted 
after 1776.”89 The more litigated issue at bail 
is what the term “sureties” in “sufficient sure-
ties” means, and specifically whether it limits 
the government to accepting commercial sure-
ties versus, for example, cash-only financial 
conditions of release. In one state court case, 
the Colorado Court of Appeals reviewed other 
published state court decisions surrounding 
the issue and wrote the following:


the vast majority [of jurisdictions], either 
expressly or implicitly, understand the 
word ‘sureties’ in the phrase ‘sufficient 
sureties,’ to encompass a variety of bond 
forms, including cash. See State v. Briggs, 
supra, 666 N.W.2d at 583 (“the framers did 
not intend to favor one particular method 
of surety-commercial bonding-by inclusion 
of the sufficient sureties clause”);  State v. 
Brooks, supra, 604 N.W.2d at 353 (the word 
“sureties” “encompasses a broad array of 
methods to provide adequate assurance 
that an accused will appear as the court 
requires”);  see also Ex parte Singleton, 
supra, 902 So.2d at 135 (quoting State v. 
Briggs, supra, 666 N.W.2d at 581-83:  “[w]e  
are also confident that the framers did not 
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intend to favor one particular method of 
surety”);  People ex rel. Gendron v. Ingram, 
34 Ill.2d 623, 217 N.E.2d 803, 806 (1966) 
(“the alternative methods of bail provided 
in [the statutes] do not violate the consti-
tutional provision that all persons shall be 
bailable by ‘sufficient sureties” ’);  Burton 
v. Tomlinson, 19 Or.App. 247, 527 P.2d 
123, 126 (1974) (“Nowhere does it say that 
lawful release of a defendant may be accom-
plished only through the medium of sure-
ties.”); cf. Rendel v. Mummert, supra, 474 
P.2d at 828; State ex rel. Jones v. Hendon, 
66 Ohio St.3d 115, 609 N.E.2d 541, 543 
(1993); but see State v. Golden, supra, 546 
So.2d at 503 (limiting the “sufficient sure-
ties” clause to commercial sureties).


 
Because the history of the phrase in each 
of the respective constitutions is similar, 
we are persuaded by the near uniformity 
of these opinions on this question. We also 
find particularly informative the exhaus-
tive historical analysis done by the Iowa 
Supreme Court in Briggs.  Specifically, 
that court noted that the several state 
constitutions that included “sufficient sure-
ties” upon which the Iowa provision was 
patterned were drafted before commer-
cial sureties even emerged as a popular 
bond form.  Similarly, the court pointed 
to historical data indicating that personal, 
monetary, and property sureties were all 
more well-known ways to secure a bond 
when the Iowa Constitution was enacted. 
State v. Briggs, supra, 666 N.W.2d at 583; 
cf. People v. Mellor, 2 Colo. 705, (1875) 
(cash bond imposed by trial court).
 
Furthermore, in Colorado, as in most juris-
dictions, the primary purpose of bail is to 
assure the presence of the accused at trial. 
See People v. Sanders, 185 Colo. 153, 156, 


522 P.2d 735, 736 (1974) (such a purpose 
“should be met by means which impose the 
least possible hardship upon the accused”); 
see also Reynolds v. United States, 80 S.Ct. 
30, 32, 4 L.Ed.2d 46 (1959). Interpreting 
the word ‘sureties’ broadly to encompass 
multiple bond forms satisfies this purpose.   
When bail may be secured by a court in 
a variety of ways, the court’s ability to 
assure the presence of the accused at trial 
is strengthened.   See Rendel v. Mummert, 
supra, 474 P.2d at 828 (“‘sufficient sure-
ties’ mean, at a minimum, that there is 
reasonable assurance to the court that 
if the accused is admitted to bail, he will 
return as ordered until the charge is fully 
determined”).
 
Accordingly, we agree with the majority of 
jurisdictions considering the issue that, in 
reference to bail, the term “sureties” refers 
to a broad range of guarantees used for the 
purpose of securing the appearance of the 
defendant.  Such guarantees include, but 
are not limited to, bonds secured by cash.90


Historically, sureties were always people, and 
government officials attained sufficiency by 
“stacking’ sureties – that is, by using multiple 
persons to take collective responsibility for the 
defendant pretrial.


Summons
A notice requiring a person to appear in court 
as a juror or witness; a writ directing a sheriff 
or other proper officer to notify a defendant to 
appear in court on a day named (Black’s). In 
the administration of bail, there is a significant 
issue concerning what criteria should govern a 
judge’s decision to issue summonses in lieu of 
arrest warrants.
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Surety or Sureties
Generally, a surety is a person who is primarily 
liable for paying another’s debt or performing 
another’s obligation (Black’s). In the adminis-
tration of bail, a “surety” is one of a broad range 
of guarantees (not necessarily a person) as a 
limit to an unfettered right to bail, sufficient 
to accomplish the purpose of bail – i.e., court 
appearance and public safety. The “sufficient 
surety” language found in many state consti-
tutions was drafted long before the inception 
of pretrial services programs and agencies, 
before release on recognizance programs, 
and before the use of commercial sureties, so 
a somewhat broader definition is warranted 
to cover all current methods used to provide 
reasonable assurance of court appearance and 
public safety.


Third Party Custody
A condition of release that requires that 
another person or program be responsible 
for assuring the defendant’s appearance and 
compliance with all other bond conditions. 
Typically, the defendant signs a bail bond and 
agrees to remain in the custody of a third party. 
The third party, in turn, agrees to supervise 
the defendant and report any violation of the 
conditions of release to the court. Other condi-
tions may also be imposed.


Unsecured Bond
see Bail Bond


Vera Study
see Manhattan Bail Project


Warrant
A writ directing or authorizing someone to do 
an act, especially directing a law enforcement 
officer to make an arrest, a search, or a seizure 
(Black’s). An arrest warrant typically refers 
to the warrant issued upon probable cause to 
arrest and bring a person to court. The term 
“bench warrant” is often used for any warrant 
issued from the bench, but more specifically for 
those warrants issued for the arrest of a person 
who has been held in contempt, who has failed 
to appear, or has disobeyed a subpoena.


Writ
A court’s written order, in the name of a state or 
other competent legal authority, commanding 
the addressee to do or refrain from doing a 
specified act. There are numerous types of 
writs, including, technically, a capias or arrest 
warrant, and the Great Writ ofhabeas corpus.
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I AM WANTING TO FORM A CORPORATION AND EMPLOYEE, EMPLOYEES
THAT WOULD BE ABLE TO WORK FOR ME.  
I AM WANTING EVERY CORPORATION, COMPANY, LLC AND SOLE
PROPRIETOR; TO KNOW THAT I HAVE THE RIGHT TO COMPETE.  
THE CONCEALMENT OF ANY FELONY THAT OBSTRUCTS MY
COMPETITORS OF ME COMPETING; VIOLATES THE WBCA.

I WANT THE EMPLOYEES OF MY COMPETITORS TO WORK FOR ME.  I
WANTED SUED EVERY COMPETITOR THAT IS OBSTRUCTING THEIR
EMPLOYEES FROM WORKING FOR ME.
I AM WANTING TO JOIN ANY FRATERNAL MEMBERSHIP ORGANIZATION,
AND I WANT ALL EVIDENCE EXONERATING ME UTILIZED TO REMOVE
FRAUDS, FORGERY, AND FELONIES.
TODAY, I AM PROVIDING EVIDENCE OF OBSTRUCTION OF COMPETITION
AND THE OBSTRUCTION OF COMPETITORS AND THEIR EMPLOYEES
FROM WORKING FOR ME.  WOULD THE POLICE, ENFORCE ALL KNOWN
BUSINESS LAWS.
AS THE NAMED PARTY IN NUMEROUS CIVIL SUBJECT MATTER COURT
HEARINGS AND CRIMINAL SUBJECT MATTER, THE COURT HAS
CONCEALED EVIDENCE AS FACTS OF LAW THAT IS PREJUDICIAL TO ME
AND MY FAMILY.  I WANT THE BRADY MATERIAL ADMITTED, THE ALIBI
EVIDENCE ADMITTED, AND ALL THE FORGERY, FRAUDS, AND PERJURY



ADMITTED.  
IT IS PREJUDICIAL TO ME AS A PARTY; TO NOT REQUIRE THE
ENFORCEMENT OF COURT RULES AND REQUIREMENTS OF STATE AND
FEDERAL LAWS. 
EVERY MEMBER OF ALL BAR ASSOCIATIONS HAVE THE OBLIGATION TO
NEVER MISPRISION ANY FELONY.
Oaths.pdf

Oaths.pdf

THE SHERMAN ACT MAKES IT ANTI COMPETITIVE TO CONCEAL ANY
FRAUDS, FORGERIES, FALSE ACCUSATIONS OF CRIME; AND ANY
AGREEMENT, CONTRACT OR CONSPIRACY TO REFUSE TO ENFORCE THE
CIVIL RIGHTS OF AMERICAN CITIZENS.
I WANT THOSE LIABLE FOR THE ENFORCEMENT OF THE STATE AND
FEDERAL LAWS, TO ENFORCE THOSE LAWS AND REMOVE ALL
OBSTRUCTIONS OF MARKET COMPETITION. 
TODAY, I WANT MY SONS, I WANT SUED EVERY MANDATORY REPORTER,
EVERY COP AND SHERIFF, EVERY FBI AGENT, EVERY INDIVIDUAL IN ANY
FORM OF GOVERNMENT; THAT IS OBLIGATED TO ENFORCE THE RIGHTS
OF AMERICANS, TO INNOVATE, DESIGN, MARKET AND SELL THEIR
INTELLECTUAL PROPERTY.

https://drive.google.com/drive/folders/14n5FiDaANCUnpuDclkuRjOf1S2i5rpgl?
usp=sharing
WOULD SOMEONE TELL THE COPS THAT YOU CANNOT REFUSE TO 
ENFORCE THE LAWS. YOU CANNOT REFUSE TO ALLOW AMERICANS TO 
EARN AN INCOME AND PAY TAXES.

https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fdrive.google.com%2Ffile%2Fd%2F1D-Ym5ORzkiD1nCEnS90yMk0pxF-rZT32%2Fview%3Fusp%3Dsharing&data=04%7C01%7CWSBOH%40SBOH.WA.GOV%7C370c7f76508b47fd162c08d98dc352cc%7C11d0e217264e400a8ba057dcc127d72d%7C0%7C0%7C637696692477928296%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000&sdata=8vm1U9qHrgJmc5YcTfiUBH1FPgbTLCdVjvuAqk7lqAE%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fdrive.google.com%2Ffile%2Fd%2F1D-Ym5ORzkiD1nCEnS90yMk0pxF-rZT32%2Fview%3Fusp%3Dsharing&data=04%7C01%7CWSBOH%40SBOH.WA.GOV%7C370c7f76508b47fd162c08d98dc352cc%7C11d0e217264e400a8ba057dcc127d72d%7C0%7C0%7C637696692477928296%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000&sdata=8vm1U9qHrgJmc5YcTfiUBH1FPgbTLCdVjvuAqk7lqAE%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fdrive.google.com%2Ffile%2Fd%2F1D-Ym5ORzkiD1nCEnS90yMk0pxF-rZT32%2Fview%3Fusp%3Dsharing&data=04%7C01%7CWSBOH%40SBOH.WA.GOV%7C370c7f76508b47fd162c08d98dc352cc%7C11d0e217264e400a8ba057dcc127d72d%7C0%7C0%7C637696692477928296%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000&sdata=8vm1U9qHrgJmc5YcTfiUBH1FPgbTLCdVjvuAqk7lqAE%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fdrive.google.com%2Ffile%2Fd%2F1D-Ym5ORzkiD1nCEnS90yMk0pxF-rZT32%2Fview%3Fusp%3Dsharing&data=04%7C01%7CWSBOH%40SBOH.WA.GOV%7C370c7f76508b47fd162c08d98dc352cc%7C11d0e217264e400a8ba057dcc127d72d%7C0%7C0%7C637696692477928296%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000&sdata=8vm1U9qHrgJmc5YcTfiUBH1FPgbTLCdVjvuAqk7lqAE%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fdrive.google.com%2Ffile%2Fd%2F1D-Ym5ORzkiD1nCEnS90yMk0pxF-rZT32%2Fview%3Fusp%3Dsharing&data=04%7C01%7CWSBOH%40SBOH.WA.GOV%7C370c7f76508b47fd162c08d98dc352cc%7C11d0e217264e400a8ba057dcc127d72d%7C0%7C0%7C637696692477928296%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000&sdata=8vm1U9qHrgJmc5YcTfiUBH1FPgbTLCdVjvuAqk7lqAE%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fdrive.google.com%2Ffile%2Fd%2F1D-Ym5ORzkiD1nCEnS90yMk0pxF-rZT32%2Fview%3Fusp%3Dsharing&data=04%7C01%7CWSBOH%40SBOH.WA.GOV%7C370c7f76508b47fd162c08d98dc352cc%7C11d0e217264e400a8ba057dcc127d72d%7C0%7C0%7C637696692477928296%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000&sdata=8vm1U9qHrgJmc5YcTfiUBH1FPgbTLCdVjvuAqk7lqAE%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fdrive.google.com%2Fdrive%2Ffolders%2F14n5FiDaANCUnpuDclkuRjOf1S2i5rpgl%3Fusp%3Dsharing&data=04%7C01%7CWSBOH%40SBOH.WA.GOV%7C370c7f76508b47fd162c08d98dc352cc%7C11d0e217264e400a8ba057dcc127d72d%7C0%7C0%7C637696692477938250%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000&sdata=bLJLaiVcw8qG7ofo6EUvAmmpoNbbXfvnIBAHR79W70M%3D&reserved=0
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fdrive.google.com%2Fdrive%2Ffolders%2F14n5FiDaANCUnpuDclkuRjOf1S2i5rpgl%3Fusp%3Dsharing&data=04%7C01%7CWSBOH%40SBOH.WA.GOV%7C370c7f76508b47fd162c08d98dc352cc%7C11d0e217264e400a8ba057dcc127d72d%7C0%7C0%7C637696692477938250%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000&sdata=bLJLaiVcw8qG7ofo6EUvAmmpoNbbXfvnIBAHR79W70M%3D&reserved=0


HERE ARE SOME LINKS AND PICTURES, WOULD YOU INFORM EVERY COP 
AND EMPLOYEE OF EVERY FORM OF GOVERNMENT THAT THEY DO HAVE 
AN OBLIGATION TO ENFORCE THE RIGHTS OF CITIZENS.
https://1drv.ms/u/s!ApjCOjRNnVu6apwycs4ac4N9Xl8?e=gEDUsY

https://1drv.ms/u/s!AtgwE2VC7DOZaj9jKn311ENsc1U?e=ZiOKP4

https://1drv.ms/u/s!As5Ql3MpBJCncxj3sT8uvnG6yco?e=P4C2IR

https://1drv.ms/u/s!At-X_9_oT6iQgbsufARGnrYNjnuTRg?e=ClFkdx

https://1drv.ms/u/s!AvEXmv9StbUIt0_HugxOpU9OQYkg?e=PCcF4g

https://1drv.ms/u/s!AtKsX7-zS3pphh4T5evoo-KsLTZj?e=bUfYYD

https://1drv.ms/u/s!Al7LWkOlQgp0aSR_b3PXR3dMudc?e=85PX2x

I WAS NOT IN SEQUIM ON DECEMBER 31ST, I WAS NOT IN JEFFERSON 
COUNTY ON JUNE 16TH, AND I NEVER WAS EVER INVOLVED IN ANYTHING 
CRIMINAL.

WOULD SOMEONE TELL THE COPS, THAT YOU CANNOT REFUSE TO 
ENFORCE LAWS.
I AM BEING OBSTRUCTED FROM EARNING ANY INCOME, PAYING ANY
TAXES, AND FROM REDUCING THE DEBT OF THE UNITED STATES.  I HAVE
OWNED BUSINESS AND I AM GOING TO PAY TAXES.  
IT IS A CRIME TO REFUSE TO ENFORCE THE RIGHTS OF CITIZENS, TO
REFUSE TO EXONERATE THE INNOCENT AND TO REFUSE TO OBLIGATE
THE RIGHT TO EARNINGS AND TAXATION.
I WANT THE STATE OF WASHINGTON TO REMOVE ALL OBSTRUCTIONS
OF BUSINESS, ALL OBSTRUCTIONS OF EMPLOYMENT, ALL
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OBSTRUCTIONS OF PAYING TAXATION.  

I MADE SOME VIDEO_S AND I THOUGHT YOU MIGHT WANT TO WATCH
THEM.PDF

I MADE SOME VIDEO_S AND I THOUGHT YOU
MIGHT WANT TO WATCH THEM.PDF

THE FALSE ACCUSATIONS OF CRIME, THE FRAUDULENT COURT ORDERS,
AND THE OBSTRUCTIONS OF JUSTICE ARE GOING TO BE SUED AND
PROSECUTED.
THIS STATE AND EVERY STATE TO ENFORCE AND REQUIRE MY RIGHT TO
ALL THE FEDERAL FINANCING AVAILABLE TO CITIZENS AND BUSINESS
OWNERS THAT HAS THE FULL FAITH AND CREDIT OF THE UNITED
STATES.  HAVE MY SONS, MY FAMILY, MY RIGHTS, MARILYN AND HER
KIDS CONTACT ME TODAY.  I AM MOVING, AND I WANT EVERY FEDERAL
RESOURCE AVAILABLE FOR MY SUCCESS AS A BUSINESS OWNER.
I WAS NOT IN SEQUIM WASHINGTON ON DECEMBER 31ST 2015, I WAS
NOT IN JEFFERSON COUNTY ON JUNE 16TH OF 2017.  I HAVE EMAILED
AND DOCUMENTED THAT I NEVER COMMITTED ANY CRIME.
I WANT THE PROSECUTORS OF CLALLAM AND JEFFERSON COUNTIES TO
ADMIT THE EVIDENCE.
EXONERATE ME AND ENFORCE MY RIGHTS AS A VICTIM.
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WOULD YOU INFORM EVERY INDIVIDUAL IN EACH OF THE 50 STATES
THAT ARE ENLISTED IN THE STATE NATIONAL GUARDS; THAT THEY AND
THEIR STATE NATIONAL GUARDS CAN BE SUED FOR NOT DEFENDING
THE DUE PROCESS OF EACH STATES CONSTITUTION.  
I HAVE THE EVIDENCE THAT I NEVER COMMITTED ANY CRIME; AND I
WANT TO SUE EVERY STATE NATIONAL GUARD FOR REFUSING TO
OBLIGATE THE DEFENSE OF THE INDIVIDUAL STATE CONSTITUTIONS.  
I HAVE BEEN DENIED ALL EXONERATING EVIDENCE; THE CONCEALMENT
OF PROSECUTORIAL MISCONDUCT, AND THE REFUSAL OF LAW
ENFORCEMENT TO EXONERATE MYSELF.  
PLEASE, GET ME EVERY STATE NATIONAL GUARD EMPLOYEE FOR THE
LAST 50 YEARS, AND ALL THE NAVY AND AIR FORCE RESERVISTS.   
I AM GOING TO WANT THEM SUED AND IMPRISONED FOR THE REFUSAL
TO OBLIGATE THE ENFORCEMENT OF STATE LAWS, FEDERAL LAWS AND
CONSTITUTIONS.
IT VIOLATES THE PRIVACY OF MYSELF AND MY FAMILY FOR THE
GOVERNMENT TO FUNDAMENTALLY REFUSE TO ENFORCE THE
REQUIREMENTS OF DUE PROCESS.  IT VIOLATES MY PRIVACY AND THE
PRIVACY OF MY FAMILY TO REFUSE TO EXONERATE THE INNOCENT AND
REFUSE TO HOUSE THE VICTIMS OF VIOLENT CRIMES.
HERE ARE SOME PICTURES, FOR POLICE AND SHERIFFS, THAT CANNOT
READ, I AS A VICTIM OF VIOLENT CRIME; WANT THE POLICE TO ENFORCE
ALL OF MY RIGHTS.



YOU CANNOT REFUSE TO EXONERATE THE INNOCENT, YOU HAVE TO
ADMIT THE BRADY MATERIAL AND THE ALIBI EVIDENCE THAT I WAS NOT
IN SEQUIM ON DECEMBER 31ST 2015 AND I WAS NOT IN JEFFERSON
COUNTY ON JUNE 16TH OF 2017.  
IT IS UNJUST TO REFUSE TO ENFORCE THE VICTIMS RIGHTS OF VIOLENT
CRIME.
HERE IS A LINK TO ORAN'S LEGAL DICTIONARY, I WANT SUED THE
CONCEALMENT OF ALL EVIDENCED CRIME.
https://drive.google.com/file/d/1R61_IIflVnnrOOMTmqagh-p13PWaoRj0/view?
usp=sharing

IT VIOLATES MY CIVIL RIGHTS TO NOT RECEIVE ANY DUE PROCESS FOR
EVERY CIVIL SUBJECT MATTER COURT ORDER THAT HAS BEEN ISSUED
IN CLALLAM COUNTY.  IT VIOLATES MY CIVIL RIGHTS TO NOT
EXONERATE AND NOT ENFORCE MY PARENTING RIGHTS.
IT IS A CRIMINAL USE OF RESTORATION LAWS TO REFUSE TO
EXONERATE THE ACCUSED.  I WAS NOT THERE, AND YOU CANNOT SAY
ANY DEFENDANT HAS ANY MENTAL DISEASE OR DEFECT UNLESS YOU
HAVE EVIDENCE AGAINST THEM.  TODAY, I WANT REMOVED EVERY
FRAUDULENT USE OF ALL MENTAL HEALTH EVALUATIONS, THE
FRAUDULENT USE OF REFERRALS FOR CIVIL COMMITMENTS, AND THE
FRAUDULENT USE OF RESTORATION LAWS.
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HERE ARE SOME DRIVE LINKS;
https://drive.google.com/drive/folders/1kkRORCbT66EgMzVallgwA6D0CyNs_BSI?
usp=sharing

https://drive.google.com/drive/folders/1wG8Qm5epIBuK_2XgYBVBejhL8w_7AsP_?
usp=sharing

https://drive.google.com/drive/folders/1kkRORCbT66EgMzVallgwA6D0CyNs_BSI?
usp=sharing

https://drive.google.com/drive/folders/1-0LBCCndYhvwjSn7EpeZFpnikosBwgDW?
usp=sharing

https://drive.google.com/drive/folders/1-1qL1aD9vqj2FfWE0AqQuDaYldODDyth?
usp=sharing

I HAVE SOME CLEAR AND CONVINCING EVIDENCE OF PAIN, SUFFERING,
ABUSE, POLICE BRUTALITY, CONSPIRACY, COLLUSION, FORGERY,
FRAUD, PERJURY, CHILD ABUSE, AND KIDNAPPING.  I WANT COMMITTED
TO MENTAL INSTITUTIONS THOSE THAT ARE CRAZY FOR FABRICATING
FALSE EVIDENCE AND THE ABUSES OF POLICING POWER.
THE JUDGES THAT ISSUE AND ENFORCE FRAUDS, FORGERIES, PERJURY,
AND FALSE ARRESTS; INCLUSIVE OF EVERY JURISDICTION OF THE
UNITED STATES, AND NATIONS THROUGHOUT THE WORLD THAT
REFUSES TO CENSURE JUDICIAL ACTIVISM GET SUED FOR THE ISSUING
OF A 10 YEAR PROTECTION ORDER.  COURT ORDERS REQUIRE DUE
PROCESS, AND I NEVER RECEIVED ANY DUE PROCESS AS REQUIRED
ACCORDING TO COURT RULES AND SUBJECT MATTER JURISDICTION.
IT IS UNJUST TO REFUSE TO ENFORCE ANY OF MY RIGHTS, THE RIGHTS
OF MY SONS, AND THE RIGHTS OF MARILYN AND HER KIDS.  
TODAY, I WOULD LIKE TO SEE THE BEGINNING OF THE JUSTICE
NECESSARY TO REMEDY ALL OF THE INJUSTICE OF THE LAST 10 YEARS.
HAVE MARILYN AND MY SONS CONTACT ME TODAY; THEN ENFORCE MY
RIGHT TO SUE FOR ALL THE ABUSES OF THOSE THAT ARE LIABLE.  I
WANT TO MAKE SURE THAT THE COMPETITION AND MY COMPETITORS
AND THEIR EMPLOYEES KNOW THAT I AM IN BUSINESS, AND I AM
MISSING OUT ON TRILLIONS.
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From: pamstin@aol.com
To: DOH WSBOH
Subject: Allison Berry, Clallam County
Date: Wednesday, October 13, 2021 10:09:05 AM

External Email

Dr Berry acted within her authority in issuing a vaccine mandate covering
bar and restaurant patrons, and I support her sensible public health
measures. She has also courageously stood up to attempts to bully and
defame her.  Her life has been threatened by the ridiculous "disbelievers in
science.'

She is a valued public servant, and I urge the State Board of Health to
dismiss the complaints against her. You must not become part of the
problem.

Pam Stinson
271 Mains Rd
Sequim, WA 98382

mailto:pamstin@aol.com
mailto:WSBOH@SBOH.WA.GOV


From: aseiter@olypen.com
To: DOH WSBOH
Subject: Clallam County Public Health District Complaint
Date: Wednesday, October 13, 2021 8:09:15 AM

External Email

Washington State Board of Health
Re:  Dismiss Complaint Against Dr. Allison Berry
 
The Washington State Board of Health has received a complaint lodged against Dr. Allison Berry that
claims she exceeded her authority as the Public Health Officer for Clallam County by establishing a
requirement that persons entering restaurants be required to show proof of vaccination against
COVID-19.  As a resident of Clallam County, I urge you to dismiss this complaint.
 
Dr. Berry has worked tirelessly to protect the people of the North Olympic Peninsula from the spread
of COVID-19, with considerable success.  Our county’s rates have been lower than most of
Washington State since the beginning of the pandemic.  However, in August the situation changed
rapidly with a dramatic spike in cases.  A quick and effective response was absolutely necessary, and
I greatly appreciate and support Dr. Berry’s actions.
 
Please dismiss the complaint, and affirm the professional, competent, and responsive actions by Dr.
Berry.  Thank you.
 
Ann E. Seiter
PO Box 2201
Sequim, WA   98382
aseiter@olypen.com

mailto:aseiter@olypen.com
mailto:WSBOH@SBOH.WA.GOV


From: Lisa Dekker
To: DOH WSBOH
Subject: Comment: Complaint against Dr. Allison Berry
Date: Wednesday, October 13, 2021 7:42:27 AM

External Email

As a Clallam County resident, I fully support the mandate here that restaurants and bars must
see proof of vaccination for patrons wishing to dine indoors.  Dr. Berry acted within her duties
as a Public Health Officer to mitigate a dangerous surge here, in Covid infections.

I urge you to deny this politically motivated complaint as having no merit, and to publicly
announce the Board's support of, and confidence in, Dr. Berry.

Thank you,
Lisa Dekker
Port Angeles

mailto:dekkerla@gmail.com
mailto:WSBOH@SBOH.WA.GOV


From: David Mallon
To: DOH WSBOH
Subject: Complaint against Allison Berry
Date: Tuesday, October 12, 2021 9:45:43 PM

External Email

Please dismiss this frivolous complaint against Allison Berry. She is a remarkable public
health officer. I know. I used to work in public health before retiring in 2016.

Another reason why I think she is noteworthy is that back in January I was seeking
vaccination. I couldn’t make the website work for me so I called the Clallam County Health
Department to seek help and to my astonishment Dr. Berry answered the phone. She was
sweet, efficient, and on top of things. She helped me and I got vaccinated.

It would be a shame to lose such a treasure due to the asinine complaints of stupid people.

Regards, 

David Mallon
eezeespender@gmail.com
562-810-9003

“But what does it mean, the plague? It's life, that's all.” Albert Camus

“What’s true of all the evils in the world is true of plague as well. It helps men to rise above
themselves.” Albert Camus

“We think we understand the rules when we become adults, but what we really experience is a
narrowing of the imagination.” David Lynch

“There ain’t nothin’ more powerful than the odor of mendacity!” Tennessee Williams

mailto:eezeespender@gmail.com
mailto:WSBOH@SBOH.WA.GOV
mailto:eezeespender@gmail.com


From: Kathi Gunn
To: DOH WSBOH
Subject: Complaint against Dr. Allison Barry
Date: Wednesday, October 13, 2021 6:23:48 AM

External Email

Please dismiss the complaint about Dr. Allison Berry in regards to her duty as Public Health officer Jefferson and
Clallam county and Covid 19 protection to our communities
Thank
You all for what you do.
Kathi Gunn ARNP FNP-BC

Sent from my iPhone

mailto:kgtacking@gmail.com
mailto:WSBOH@SBOH.WA.GOV


From: Dewey Adkins
To: DOH WSBOH
Subject: Complaint against Dr. Allison Berry
Date: Wednesday, October 13, 2021 11:37:47 AM

External Email

Dear Board of Health Leaders,
 
Dr Berry acted within her authority in issuing a vaccine mandate covering
bar and restaurant patrons, and I support her sensible public health
measures. She has also courageously stood up to attempts to bully and
defame her.

She is a valued public servant, and I urge the State Board of Health to
dismiss the complaints against her.

Thank you.
Dewey Adkins
 

mailto:deweyad@gmail.com
mailto:WSBOH@SBOH.WA.GOV


From: Lilias Green
To: DOH WSBOH
Subject: complaint against Dr. Allison Berry of Clallam Clounty
Date: Wednesday, October 13, 2021 9:57:03 AM

External Email

Dr. Berry has been, and is, a tireless advocate to protect the health all the residents of both
Clallam and Jefferson Counties.  The charges brought against her by a few loud and rude
residents are both unfounded and obscene.  Despite threats and continual harassment by a few,
she has continued her tireless work to protect the many. 
A large proportion of us are old, many in poor health, and appreciate her advocacy which we
are unable to do.

Please  consider these charges for what they are: brought by a few angry loud people who care
nothing for the health of their fellow residents and who have no respect for public officials nor
for the laws they have sworn to uphold.

Thank you for your attention,

Lilias Green, 

821  E. Cedar Street, Sequim, WA 98382
Ph.  360-681-5469

mailto:legreenmusic@gmail.com
mailto:WSBOH@SBOH.WA.GOV


From: Paula Obrebski
To: DOH WSBOH
Subject: Complaint against Dr. Allison Berry
Date: Wednesday, October 13, 2021 12:25:11 AM
Attachments: Letters to the PDN.doc

External Email

October 12, 2021
1009 South Laurel Street
Port Angeles, WA 98363

Washington State Board of Health
Dear Board Members:

I am writing regarding an item on your agenda for the Board meeting
Wednesday October 13 : the complaint against our North Olympic
Peninsula Public Health Officer Dr. Allison Berry.

Dr. Berry not only has my full support for all measures she has taken
but she has my undying gratitude. For a fair measure of her support
please consult the Peninsula Daily News Letters to the Editor since
she instituted the mask mandate for local restaurants and bars. I am
taking the liberty of appending some of these letters to my email.
They are heartfelt and moving and represent the wishes and sentiments
of the community.

Sincerely yours,
Paula Obrebski

mailto:psobreb@gmail.com
mailto:WSBOH@SBOH.WA.GOV

Letters to Editor, Peninsula Daily News, concerning Dr. Allison Berry and mask mandates.

Virginia Hietpas, September 20:


“I would ask the crowd of anti-vax/anti-mask advocates who threatened Dr. Allison Berry because of mandates to protect our community from COVID-19 to go back and read the preamble to our Constitution. 


“We the people” have a responsibility to “provide for the common defense” (against the virus) and “to promote the general welfare.” 


This is exactly what Dr. Berry is doing. 


Our Constitution is a commitment to a safe, peaceful and healthy environment for all people. 


The freedoms guaranteed in the Bill of Rights do not exempt an individual from responsibility to the greater good for all people in our communities.


It is a personal choice to refuse the vaccine or to wear a mask. 


Simultaneously, it is a personal responsibility to respect the decisions made to protect all people during this public health crisis.

Virginia Hietpas 

Sequim”

Dale Jarvis, September 19:

“The Sequim Good Governance League (SGGL) is very grateful that Dr. Allison Berry, Clallam and Jefferson County public health officer, is working on our behalf, and we have every confidence in her decisions. 


Tired as we are of restrictions, we understand that the delta variant spreads much more easily than the alpha variant of last year. It only makes sense that people who go into public places to eat and drink unmasked should be vaccinated. 


We are also grateful that Gov. Jay Inslee ordered that those who work in health care or with children must be vaccinated. Children are especially vulnerable to COVID, as many cannot be protected by the vaccination. People seeking help with health conditions are also especially vulnerable to the effects of COVID. 


Until lately, the measures taken in Clallam and Jefferson counties, and public support of them, have protected us from the worst of the pandemic. Our soaring numbers and the strain on our health care system are evidence that we must do more. 


Dr. Berry’s decision is what good governance looks like: Qualified people doing their research, consulting with those affected, and making decisions that protect public health and safety. It has always been a legitimate purpose of government to protect public health and safety, even if it limits our activity.


This is our time to pull together to support decisions made by our public officials. Even though they may inconvenience us, they can slow or stop the community spread of COVID. 


Dale Jarvis,


SGGL board member“


Gerald Carpenter, September 16:


“A mandate requiring vaccines and masks is long overdue. 


Finally there is no reasonable excuse for spreading the virus, clogging the hospitals and helping the virus mutate. 


When nine out of 10 people dying from the virus are unvaccinated, give up your tantrums based on rumors and fantasy, and help your neighbors who are doing their part. 


If you won’t do it for your neighbors, do it for the horses and cows who are suffering from a shortage of deworming medicine.


Gerald Carpenter, 


Sequim”


Laurel Hargis, September 15:


“I want to inform the owners and staff of our local restaurants and bars that I and my husband are so happy to know that we can once again enjoy coming inside your establishments, thanks to the new requirement that indoor patrons be vaccinated against COVID-19. 


You will have our business, and our thanks. 


It was hard for us not to be able to enjoy going to our favorite restaurants or go out to enjoy a night of music and/or dancing or go watch the Seahawks with fellow fans. 


I felt bad for the workers who had to risk exposure all this time and for the impact on business. 


I am glad to know that your staff and our community will now have some added measure of safety thanks to this requirement, and since the majority of our citizens are vaccinated, I am certain that you will see an increase in business.


I urge everyone to support our local restaurants and bars. 


If you are unvaccinated, please continue to patronize those places with outdoor seating while we still have beautiful weather or order takeout to enjoy at home or for a lovely picnic.


Laurel Hargis 


Port Angeles”


Mark Fischer, MD, September 15:


“For any other disaster, I would like to think our community would work feverishly, arm in arm, for a successful outcome. 


But apparently not this COVID-19 pandemic disaster. 


Our community medical team will always take the high-road of compassion, science and blamelessness. 


The only blame, really, belongs to the sources of incredible, lethal disinformation and vitriol. 


It is 20 years since 9/11 and a unified country. Please, please bury the hatchet and once again let us rise up together, unite and help solve this current community disaster.


The longer the current acrimony continues, the longer people, families, schools and businesses will suffer. 


We are all better than that.


Mark Fischer, MD 


Port Angeles”


Connie Poulsen, September 14:


“What has this community come to? 


This is the first letter I have ever written to a newspaper after many years of reading the daily news. 


Sunday’s paper reported threats against Dr. Allison Berry, our public health officer. 


This is a free country, and we as Americans are free to disagree with government rules and peacefully protest, but it crosses the line in a civilized society when a doctor who is trying desperately to save our lives comes under threats of personal harm. 


I have lived in Clallam County for over 20 years, and I love this place and the sense of community it has always offered.


We as the citizens of Clallam County need to support our leaders who are making personal sacrifices to keep us all safe. 


I respect Dr. Berry, whom I have never met, for her decisions.


I highly respect Sheriff Bill Benedict for his courage in facing a hostile crowd with calm words and good leadership. 


We can fight this pandemic as a community, not let it tear us apart.


Bottom line, we all want the same thing; a safe and healthy place to live and raise our children. 


Let’s do this together. 


Connie Poulsen 


Sequim“


Herb Hope, September 13:


“Kudos to Dr. Allison Berry for the fine work she has done under the terrifying burden of this virus. 


We particularly admire her courage with the vaccination mandate, an action that is sorely needed. 


Shame on the anti-vaxxers who are threatening her for that courage. 


Extra shame on them for putting the lives of their neighbors at risk for their own anti-social beliefs. 


Herb Hope


Sequim”


Russ Mellon, September 12:


“Those who have been protesting against wearing masks, vaccinations and the efforts by our public health officials to curb the increase in COVID-19 cases need to consider the hundreds of thousands of American lives that have been lost in all of the wars fought for our freedom. 


Yes, you have the right of freedom of speech, but you can do it in a civil, non-belligerent and non-threatening way. 


You can truly be a patriot and help win this war against COVID-19 that has claimed more than 650,000 American lives by using the most effective weapons we have, getting vaccinated and wearing masks. 


Doing so shows you care about those around you, your community, front line health care workers, the economy and our nation. 


Russ Mellon


Sequim”


Tony Hammond, September 12:


“Per the protests that occurred Sept. 3 and Sept. 7 at the Clallam County Courthouse, it would appear there are a number of people who have plenty of time on their hands. 


Might I suggest they volunteer two hours per day at their local hospital or medical clinic? 


Perhaps with a first-hand look at what our health care professionals are doing, as well as actually helping their communities, these people will get a better perspective on making a positive difference. 


Bonus is they’ll have less time to be misinformed at the trough of propaganda at which they bow their heads. 


I stand in full support of Dr. Allison Berry; keep up the good work.


Tom Hammond 


Port Angeles”


Jerilyn Dille, September 10:


“Dr. Allison Berry made a fair decision in allowing bars and restaurants to serve only vaccinated people. 


That leaves them open, versus being closed to everyone, and able to earn money. 


Approximately 70 percent of people can go in. 


The other 30 percent have their freedom to be unvaccinated and still get to eat, outside, or get take-out. 


That should constitute a win-win for everyone.


Jerilyn Dille 


Port Angeles”


Eugene F. Turner, September 9:


“I appreciated the PDN coverage of the protests surrounding Dr. Allison Berry’s recent mandate. 


As a responsible proponent of health-related community issues for years, she has been a tireless worker in her field. 


She deserves the Citizen of the Year award, not the complaints and harassment from a group of complainers ignoring the measures necessary for protection of our society. 


As a pediatrician, I have been sickened by the appearance of children of all ages attending these protests, knowing that it will contribute to confusion in their social and school lives when presented with reliable information. What a travesty. 


I would appreciate it if those who know of any person, such those pictured in the PDN, to please make an attempt to convince them that they are inviting more illness and death to a community already suffering from the COVID-19 disaster.


Eugene F. Turner 


Port Angeles”


Tim Wheeler, September 12:


“I was the first speaker recognized by Clallam County Commission Chair, Mark Ozias, at the Sept. 7 commissioners’ meeting. I spoke on behalf of my organization, Voices for Health & Healing. 


I thanked Dr. Allison Berry for her efforts to save lives menaced by COVID-19 and its deadly delta variant. I held up my vaccination card and thanked the Jamestown S’Klallam Tribe and health care workers for giving me both vaccinations at Carrie Blake Park. 


I urged the unvaccinated to “get your shots.” They are free and 98 percent effective. 


I added, “The life you save may be your own or someone you love.” 


The crowd outside — I counted them — numbered 72, most of them not masked, presumably unvaccinated, a “super-spreader” event. They booed loudly as I spoke.


This anti-vaccination crowd is a small minority of our community. A majority of us is vaccinated, wear masks and practice social distancing. We support Dr. Berry’s measures to save lives and combat this lethal pandemic. 


Thank you PDN for your front-page reporting of the catastrophic upsurge in the deadly COVID-19 delta variant here in Clallam County. The anti-vaxx mob’s threat of bodily harm to Dr. Berry is outrageous, modeled on the terrorist pro-Trump gang that stormed our nation’s Capitol building last Jan. 6 in an abortive coup d’etat. Law enforcement must protect all public officials doing their sworn duty.


We must not yield to anti-vaxxer intimidation. 


Tim Wheeler


Sequim 


Acting Chair of Voices for Health & Healing” 


David Lasorse, September 8:


“What is happening to this county? 


We have a record number of COVID-19 cases, we are seeing COVID-related deaths almost every day, and our hospitals are filled to capacity and overwhelmed. 


Despite this, people are protesting the recent county health order to be vaccinated before entering a bar or restaurant. 


Really? 


You’re upset that you can’t have your drink indoors without being vaccinated?


Boohoo, life is so hard. 


Show some responsibility.


You have every right to protest lawfully, but that does not give you the right to be taken seriously. 


David Lasorsa


Port Angeles”




 
Letters to Editor, Peninsula Daily News, concerning Dr. Allison Berry and mask mandates. 
 
Virginia Hietpas, September 20: 
“I would ask the crowd of anti-vax/anti-mask advocates who threatened Dr. Allison Berry because of 
mandates to protect our community from COVID-19 to go back and read the preamble to our 
Constitution.  
“We the people” have a responsibility to “provide for the common defense” (against the virus) and “to 
promote the general welfare.”  
This is exactly what Dr. Berry is doing.  
Our Constitution is a commitment to a safe, peaceful and healthy environment for all people.  
The freedoms guaranteed in the Bill of Rights do not exempt an individual from responsibility to the 
greater good for all people in our communities. 
It is a personal choice to refuse the vaccine or to wear a mask.  
Simultaneously, it is a personal responsibility to respect the decisions made to protect all people during 
this public health crisis. 
Virginia Hietpas  
Sequim” 
 
Dale Jarvis, September 19: 
“The Sequim Good Governance League (SGGL) is very grateful that Dr. Allison Berry, Clallam and 
Jefferson County public health officer, is working on our behalf, and we have every confidence in her 
decisions.  
Tired as we are of restrictions, we understand that the delta variant spreads much more easily than the 
alpha variant of last year. It only makes sense that people who go into public places to eat and drink 
unmasked should be vaccinated.  
We are also grateful that Gov. Jay Inslee ordered that those who work in health care or with children 
must be vaccinated. Children are especially vulnerable to COVID, as many cannot be protected by the 
vaccination. People seeking help with health conditions are also especially vulnerable to the effects of 
COVID.  
Until lately, the measures taken in Clallam and Jefferson counties, and public support of them, have 
protected us from the worst of the pandemic. Our soaring numbers and the strain on our health care 
system are evidence that we must do more.  
Dr. Berry’s decision is what good governance looks like: Qualified people doing their research, 
consulting with those affected, and making decisions that protect public health and safety. It has always 
been a legitimate purpose of government to protect public health and safety, even if it limits our 
activity. 
This is our time to pull together to support decisions made by our public officials. Even though they 
may inconvenience us, they can slow or stop the community spread of COVID.  
Dale Jarvis, 



SGGL board member“ 
 
 
Gerald Carpenter, September 16: 
“A mandate requiring vaccines and masks is long overdue.  
Finally there is no reasonable excuse for spreading the virus, clogging the hospitals and helping the 
virus mutate.  
When nine out of 10 people dying from the virus are unvaccinated, give up your tantrums based on 
rumors and fantasy, and help your neighbors who are doing their part.  
If you won’t do it for your neighbors, do it for the horses and cows who are suffering from a shortage 
of deworming medicine. 
Gerald Carpenter,  
Sequim” 
 
Laurel Hargis, September 15: 
“I want to inform the owners and staff of our local restaurants and bars that I and my husband are so 
happy to know that we can once again enjoy coming inside your establishments, thanks to the new 
requirement that indoor patrons be vaccinated against COVID-19.  
You will have our business, and our thanks.  
It was hard for us not to be able to enjoy going to our favorite restaurants or go out to enjoy a night of 
music and/or dancing or go watch the Seahawks with fellow fans.  
I felt bad for the workers who had to risk exposure all this time and for the impact on business.  
I am glad to know that your staff and our community will now have some added measure of safety 
thanks to this requirement, and since the majority of our citizens are vaccinated, I am certain that you 
will see an increase in business. 
I urge everyone to support our local restaurants and bars.  
If you are unvaccinated, please continue to patronize those places with outdoor seating while we still 
have beautiful weather or order takeout to enjoy at home or for a lovely picnic. 
Laurel Hargis  
Port Angeles” 
 
Mark Fischer, MD, September 15: 
“For any other disaster, I would like to think our community would work feverishly, arm in arm, for a 
successful outcome.  
But apparently not this COVID-19 pandemic disaster.  
Our community medical team will always take the high-road of compassion, science and 
blamelessness.  



The only blame, really, belongs to the sources of incredible, lethal disinformation and vitriol.  
It is 20 years since 9/11 and a unified country. Please, please bury the hatchet and once again let us rise 
up together, unite and help solve this current community disaster. 
The longer the current acrimony continues, the longer people, families, schools and businesses will 
suffer.  
We are all better than that. 
Mark Fischer, MD  
Port Angeles” 
 
Connie Poulsen, September 14: 
“What has this community come to?  
This is the first letter I have ever written to a newspaper after many years of reading the daily news.  
Sunday’s paper reported threats against Dr. Allison Berry, our public health officer.  
This is a free country, and we as Americans are free to disagree with government rules and peacefully 
protest, but it crosses the line in a civilized society when a doctor who is trying desperately to save our 
lives comes under threats of personal harm.  
I have lived in Clallam County for over 20 years, and I love this place and the sense of community it 
has always offered. 
We as the citizens of Clallam County need to support our leaders who are making personal sacrifices to 
keep us all safe.  
I respect Dr. Berry, whom I have never met, for her decisions. 
I highly respect Sheriff Bill Benedict for his courage in facing a hostile crowd with calm words and 
good leadership.  
We can fight this pandemic as a community, not let it tear us apart. 
Bottom line, we all want the same thing; a safe and healthy place to live and raise our children.  
Let’s do this together.  
Connie Poulsen  
Sequim“ 
 
Herb Hope, September 13: 
“Kudos to Dr. Allison Berry for the fine work she has done under the terrifying burden of this virus.  
We particularly admire her courage with the vaccination mandate, an action that is sorely needed.  
Shame on the anti-vaxxers who are threatening her for that courage.  
Extra shame on them for putting the lives of their neighbors at risk for their own anti-social beliefs.  
Herb Hope 
Sequim” 



 
Russ Mellon, September 12: 
“Those who have been protesting against wearing masks, vaccinations and the efforts by our public 
health officials to curb the increase in COVID-19 cases need to consider the hundreds of thousands of 
American lives that have been lost in all of the wars fought for our freedom.  
Yes, you have the right of freedom of speech, but you can do it in a civil, non-belligerent and non-
threatening way.  
You can truly be a patriot and help win this war against COVID-19 that has claimed more than 650,000 
American lives by using the most effective weapons we have, getting vaccinated and wearing masks.  
Doing so shows you care about those around you, your community, front line health care workers, the 
economy and our nation.  
Russ Mellon 
Sequim” 
 
Tony Hammond, September 12: 
“Per the protests that occurred Sept. 3 and Sept. 7 at the Clallam County Courthouse, it would appear 
there are a number of people who have plenty of time on their hands.  
Might I suggest they volunteer two hours per day at their local hospital or medical clinic?  
Perhaps with a first-hand look at what our health care professionals are doing, as well as actually 
helping their communities, these people will get a better perspective on making a positive difference.  
Bonus is they’ll have less time to be misinformed at the trough of propaganda at which they bow their 
heads.  
I stand in full support of Dr. Allison Berry; keep up the good work. 
Tom Hammond  
Port Angeles” 
 
Jerilyn Dille, September 10: 
 
“Dr. Allison Berry made a fair decision in allowing bars and restaurants to serve only vaccinated 
people.  
That leaves them open, versus being closed to everyone, and able to earn money.  
Approximately 70 percent of people can go in.  
The other 30 percent have their freedom to be unvaccinated and still get to eat, outside, or get take-out.  
That should constitute a win-win for everyone. 
Jerilyn Dille  
Port Angeles” 
 



Eugene F. Turner, September 9: 
“I appreciated the PDN coverage of the protests surrounding Dr. Allison Berry’s recent mandate.  
As a responsible proponent of health-related community issues for years, she has been a tireless worker 
in her field.  
She deserves the Citizen of the Year award, not the complaints and harassment from a group of 
complainers ignoring the measures necessary for protection of our society.  
As a pediatrician, I have been sickened by the appearance of children of all ages attending these 
protests, knowing that it will contribute to confusion in their social and school lives when presented 
with reliable information. What a travesty.  
I would appreciate it if those who know of any person, such those pictured in the PDN, to please make 
an attempt to convince them that they are inviting more illness and death to a community already 
suffering from the COVID-19 disaster. 
Eugene F. Turner  
Port Angeles” 
 
Tim Wheeler, September 12: 
“I was the first speaker recognized by Clallam County Commission Chair, Mark Ozias, at the Sept. 7 
commissioners’ meeting. I spoke on behalf of my organization, Voices for Health & Healing.  
I thanked Dr. Allison Berry for her efforts to save lives menaced by COVID-19 and its deadly delta 
variant. I held up my vaccination card and thanked the Jamestown S’Klallam Tribe and health care 
workers for giving me both vaccinations at Carrie Blake Park.  
I urged the unvaccinated to “get your shots.” They are free and 98 percent effective.  
I added, “The life you save may be your own or someone you love.”  
The crowd outside — I counted them — numbered 72, most of them not masked, presumably 
unvaccinated, a “super-spreader” event. They booed loudly as I spoke. 
This anti-vaccination crowd is a small minority of our community. A majority of us is vaccinated, wear 
masks and practice social distancing. We support Dr. Berry’s measures to save lives and combat this 
lethal pandemic.  
Thank you PDN for your front-page reporting of the catastrophic upsurge in the deadly COVID-19 
delta variant here in Clallam County. The anti-vaxx mob’s threat of bodily harm to Dr. Berry is 
outrageous, modeled on the terrorist pro-Trump gang that stormed our nation’s Capitol building last 
Jan. 6 in an abortive coup d’etat. Law enforcement must protect all public officials doing their sworn 
duty. 
We must not yield to anti-vaxxer intimidation.  
Tim Wheeler 
Sequim  
Acting Chair of Voices for Health & Healing”  
 
David Lasorse, September 8: 



“What is happening to this county?  
We have a record number of COVID-19 cases, we are seeing COVID-related deaths almost every day, 
and our hospitals are filled to capacity and overwhelmed.  
Despite this, people are protesting the recent county health order to be vaccinated before entering a bar 
or restaurant.  
Really?  
You’re upset that you can’t have your drink indoors without being vaccinated? 
Boohoo, life is so hard.  
Show some responsibility. 
You have every right to protest lawfully, but that does not give you the right to be taken seriously.  
David Lasorsa 
Port Angeles” 
 
 
 
 
 
 
 



From: Polly Sarsfield
To: DOH WSBOH
Subject: Complaint against Dr. Allison Berry
Date: Wednesday, October 13, 2021 1:33:40 PM

External Email

Hello,
I want to express my gratitude for Dr. Allison Berry's  establishing vaccine mandates
for restaurant and bar patrons in our counties.  She used her expertise and
experience to reach this decision, which is within her purview as Public Health Officer
for both Clallam and Jefferson Counties.  She has been targeted and defamed in the
press for her sensible health promoting decisions during this pandemic.  We need
more public officials like her.  The short sighted complaint against Dr. Berry should be
dismissed.  Please consider doing so.
Respectfully,
Polly Sarsfield, Sequim,

mailto:pds-ess@q.com
mailto:WSBOH@SBOH.WA.GOV


From: Rick Robinson
To: DOH WSBOH
Subject: Complaint against Dr. Berry
Date: Tuesday, October 12, 2021 9:01:54 PM

External Email

Please dismiss the complaint against Dr. Berry.  The reality is, the complaining is coming
from people whose undemocratic politics lead them to anti-science thought, based in made up
beliefs.  Dismiss these I'll thought complaints and protect rational, disciplined, peer-reviewed
science and the policy makers who base decisions on the best knowledge of the day.  Thank
you.

Rick Robinson,
Port Angeles, WA

mailto:rrob1034@gmail.com
mailto:WSBOH@SBOH.WA.GOV


From: Robin Schrock
To: DOH WSBOH
Subject: Complaint against Dr. Berry
Date: Tuesday, October 12, 2021 9:21:25 PM

External Email

Dr Berry  is acting completely in her authority in issuing a vaccine mandate
covering bar and restaurant patrons. She is shielding us with sensible public
health measures to protect us from uncaring and reckless individuals. 

She is a knowledgable and caring public servant. The State Board of Health
needs to dismiss the complaints against her and protect us from this
unfounded attack on public health protections. That is her job and she is
doing it well. 
Thank you, 
An appreciative citizen,
Robin Schrock, Sequim

mailto:robinmschrock@gmail.com
mailto:WSBOH@SBOH.WA.GOV


From: William Gilsing
To: DOH WSBOH
Subject: Complaint against Dr. Berry
Date: Wednesday, October 13, 2021 9:00:00 AM

External Email

I know that you have a duty to consider the complaint against Dr. Berry
brought against her by a small extreme group. This complaint is ludicrous and
without merit. More importantly, it represents a threat against public health
and the well being of our citizens.  Dr. Berry acted within her authority in
issuing a vaccine mandate covering bar and restaurant patrons, and I support
her sensible public health measures. She has also courageously stood up to
attempts to bully and defame her. She is a valued public servant, and I urge the
State Board of Health to dismiss the complaints against her.
 
William Gilsing
425 442-1776
William.gilsing@hotmail.com

 
Sent from Mail for Windows
 

mailto:william.gilsing@hotmail.com
mailto:WSBOH@SBOH.WA.GOV
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fgo.microsoft.com%2Ffwlink%2F%3FLinkId%3D550986&data=04%7C01%7Cwsboh%40sboh.wa.gov%7Cb3359a224ab84dcf5bbb08d98e6280e0%7C11d0e217264e400a8ba057dcc127d72d%7C0%7C0%7C637697375997019470%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=EHKFSVBFdm70ViZnLRa1wr3ReIrdfl1JLSAhLsxer8M%3D&reserved=0


From: Brenda Bach
To: DOH WSBOH
Subject: Dismiss A. Berry, M.D. Complaint
Date: Tuesday, October 12, 2021 11:53:16 PM

External Email

To Whom It Concerns,
This complaint is clearly political in nature, & should not
gain any momentum or credibility!  Dr. Allison Berry is doing an admirable job, & deserves
our continuing support in Clallam & Jefferson counties. The fight needs to remain against
eliminating Covid-19 & not our healthcare Officer/ providers.  
Thank-you!
Brenda M. Bach, R.N.
Resident Clallam County,
Washington

mailto:mynewhorizon2@gmail.com
mailto:WSBOH@SBOH.WA.GOV


From: Steve Golden
To: DOH WSBOH
Subject: Dismiss any complaints against Dr. Berry
Date: Wednesday, October 13, 2021 10:21:18 AM

External Email

I urge you to dismiss the complaint against Dr. Berry. She is working hard to combat COVID-
19.The right wing nuts that are trying to sabotage her must be stopped. They are a menace to
our country.
-- 
Stephen Golden
160 Joslin Rd. 
Sequim WA 98382

mailto:sgoldenadv@gmail.com
mailto:WSBOH@SBOH.WA.GOV


From: Mark and Laura Johns
To: DOH WSBOH
Subject: Dismiss complaint against Dr.Berry, Clallam County Health Director
Date: Tuesday, October 12, 2021 8:52:07 PM

External Email

To Whom it May Concern:

Dr. Alison Berry acted within her authority in issuing a vaccine mandate
covering bar and restaurant patrons, and I support her sensible public
health measures. She has also courageously stood up to attempts to bully
and defame her.

"She is a valued public servant, and I urge the State Board of Health to
dismiss the complaints against her.

Thank you,

Laura Johns
Sequim, WA

mailto:dmlgjohns@wavecable.com
mailto:WSBOH@SBOH.WA.GOV


From: Ricki McLaughlin
To: DOH WSBOH
Subject: Dismiss the Complaint Against Dr. Berry!
Date: Tuesday, October 12, 2021 10:09:11 PM

External Email

To Whom It May Concern:

Dr Berry acted within her authority in issuing a vaccine mandate covering
bar and restaurant patrons, and I support her sensible public health
measures. She has also courageously stood up to attempts to bully and
defame her.

She is a valued public servant, and I urge the State Board of Health to
dismiss the unfounded and petty complaints against her.

Kindest regards,
Ricki McLaughlin
Port Angeles, WA

-- 
"Remember there's no such thing as a small act of kindness. Every act creates a ripple with no logical end." -
Scott Adams

mailto:rickimclaughlin@gmail.com
mailto:WSBOH@SBOH.WA.GOV


From: Judy Clark
To: DOH WSBOH
Subject: Dr Alison Berry
Date: Wednesday, October 13, 2021 8:13:21 AM

External Email

We would like to add our strong support of Dr Berry, our remarkable Public Health Officer for Clallam and
Jefferson counties.

She has followed all state directives legally, fairly, kindly, wisely and professionally. She has endured personal
threats and vicious oral attacks, not to mention lies that have been spread about her.

Through all this chaos and personal threats, she has remained strong and not backed down from doing her job. The
majority of citizens are extremely grateful for her guidance and direction.

Any complaints against her should be dropped, as they are not based on facts.

Thank you,
Steve and Judy Clark
jazzandjudy@gmail.com

Sent from my iPhone

mailto:jazzandjudy@gmail.com
mailto:WSBOH@SBOH.WA.GOV


From: Tom Mix
To: DOH WSBOH
Subject: Dr Berry complaint
Date: Wednesday, October 13, 2021 1:04:49 PM

External Email

Hi - I understand someone has filed a complaint against Dr Berry.
I support her sensible public health measures. She has also courageously stood up to
attempts to bully and defame her.

She is a valued public servant.
I urge the State Board of Health to dismiss the complaints against her.

Tom Mix, Sequim

Tom Mix  -  Sawyer, Packer, Woodsman
(360) 582-0460 backcountrypacker.mix@gmail.com 

mailto:backcountrypacker.mix@gmail.com
mailto:WSBOH@SBOH.WA.GOV
mailto:backcountrypacker.mix@gmail.com


From: Eileencummings
To: DOH WSBOH
Subject: Dr Berry
Date: Wednesday, October 13, 2021 7:40:48 AM

External Email

Hello
I want the board to dismiss the complaint against Dr Berry.  Our county is very lucky and privileged to have Dr
Berry lead us through this covid pandemic.  I trust her and believe she has all the county residents well being in her
heart guiding her decisions.

Eileen Cummings
890 N Oxford Way
Sequim, WA

Sent from Eileen Cummings

mailto:eileencummings1851@gmail.com
mailto:WSBOH@SBOH.WA.GOV


From: jstewart@olympus.net
To: DOH WSBOH
Subject: Dr Berry
Date: Wednesday, October 13, 2021 11:16:11 AM

External Email

"Dr Berry acted within her authority in issuing a vaccine mandate covering
bar and restaurant patrons, and I support her sensible public health
measures. She has also courageously stood up to attempts to bully and
defame her.
 
This Dr is trying to keep us safe!
 
Jan Stewart
922 E Spruce Street
Sequim, WA  98382-3518
jstewart@olympus.net
 

mailto:jstewart@olympus.net
mailto:WSBOH@SBOH.WA.GOV


From: Kelly Watson
To: DOH WSBOH
Subject: Dr Berry Saves Lives
Date: Wednesday, October 13, 2021 9:29:26 PM

External Email

As a state agency I expect you to act in good conscience and support
professionals who believe in science and try to save lives; please dismiss
this complaint against Dr Berry along with all the other conspiracy theory
baloney being propagated by some in our county and state. NO ONE has
the right to drive drunk, run red lights, or expose others to a deadly virus,
the “rights” argument should be: I have the right to believe I can go to the
market and restaurants with everyone obeying public health measures so
our economy can function as best as possible in the middle of a pandemic.
Dr Berry acted within her authority in issuing a vaccine mandate covering
bar and restaurant patrons, and I support her sensible public health
measures. She has also courageously stood up to attempts to bully and
defame her.

"She is a valued public servant, and I urge the State Board of Health to
dismiss the complaints against her.
Sincerely yours,

Kelly Watson DDS, PhD
soberkel@gmail.com

mailto:soberkel@gmail.com
mailto:WSBOH@SBOH.WA.GOV
mailto:soberkel@gmail.com


From: Andria Richey
To: DOH WSBOH
Subject: Dr Berry support
Date: Wednesday, October 13, 2021 7:40:08 AM

External Email

     Dr Berry acted within her authority in issuing a vaccine mandate covering bar and restaurant patrons, and I
support her sensible public health measures. Because of her I finally feel safe eating out again!  She has also
courageously stood up to attempts to bully and defame her.  She should not be treated this way!
     She is a valued public servant, and I urge the State Board of Health to dismiss the complaints against her.
     Thank you
Andria Richey, a concerned citizen of Sequim

mailto:arichey@mcn.org
mailto:WSBOH@SBOH.WA.GOV


From: Peggy Goette
To: DOH WSBOH
Cc: Berry, Allison 2 (DOHi)
Subject: Dr. Alison Berry complaint
Date: Tuesday, October 12, 2021 10:28:22 PM

External Email

My name is Peggy Goette.  I am a resident of Clallam County.  I am the co-owner of a tavern
in Port Angeles.  I am pro-mask, pro-vaccine, and I support the vaccine proof requirement. 
We are enforcing this requirement in our bar.  Probably 90-95% of our patrons are cooperative
and many have told us they are grateful to have a place to go where they feel safer.

I’m sure you have heard from people who have wrapped themselves in the flag and talked
about violations of rights, how this is un-Constitutional, and that Covid-19 is not that bad.  As
members of the WA Board of Health I’m sure you know that the facts and science are not on
their side.

The US Department of Health and Human Services declared a Public Health Emergency
because of Covid-19 on January 31, 2020, the State of Washington followed on March 1,
2020.  This allows government entities to take additional actions to combat this pandemic and
protect human life.  Now some people are saying that the government will take away our
rights a bit at a time, that this is a slippery slope.  Well, you know, sometimes, it’s just flat
land. 

The US Supreme Court has upheld the authority of states to enforce compulsory vaccination
laws, in the case of Jackson v. Massachusetts.  It has upheld the authority of states to enact and
enforce quarantine laws, in the case of Compagnie Francaise de Navigation a Vapeur v
Louisiana State Board of Health.  It has upheld the authority of states to impose isolation and
quarantine laws, in the case of Gibbons v Ogden (American Bar Association).

Covid-19 is not the flu.  In the 2019-2020 season there were 22,000 flu deaths, in the 2018-
2019 season there were 34,000 flu deaths (Centers for Disease Control).  There have been over
666,000 Covid-19 deaths in the US since January 2020 (CDC).  Additionally, there are reports
of long-term, perhaps permanent, damage from Covid-19 (CDC).

People say they don’t trust the CDC or doctors because they are changing their earlier
recommendations.  They think they are being lied to.  Science is fact based.  Doctors and
scientists make recommendations based on the information they have available.  As more has
been learned of this new disease their strategies changed.  They didn’t lie to us, they learned
more.

I am sure that Dr. Berry has made this decision based on the best factual information she has
available.  She is trying to save lives, and I support her wholeheartedly.  She should also have
the full support of the Board of Health.  Please do not be swayed by hate and fear-mongering.

Thank you.

mailto:peggygoette@gmail.com
mailto:WSBOH@SBOH.WA.GOV
mailto:aberry@co.clallam.wa.us


From: Brian Grad
To: DOH WSBOH
Subject: Dr. Allison Berry
Date: Tuesday, October 12, 2021 9:28:52 PM

External Email

I am asking the State Board of Health to dismiss the complaint against my Public Health
Officer Dr. Allison Berry.  She has from the beginning of the pandemic acted in the most
professional and courteous manner one could hope to expect.  She has explained her reasoning
behind every action taken to help quell this insidious disease. Her only interest has been to
promote public health measures based on the science, medical knowledge and guidance from
the CDC.  Her critics have politicized her behavior and used it as a weapon against her and the
Clallam County Board of Health.  It is unfortunate that so many people  wholeheartedly
embraced the conspiracy theories which have created a vicious and toxic atmosphere around
efforts to apply public health measures known to be effective in controlling Covid-19.It is
regrettable that many have turned away from the assistance and advice offered to them and
instead continue to inveigh against the very people who want to help them and perhaps save
their life. 
                                                           Sincerely, Brian Grad

mailto:briansway51@gmail.com
mailto:WSBOH@SBOH.WA.GOV


From: Bruce Good
To: DOH WSBOH
Subject: Dr. Allison Berry
Date: Wednesday, October 13, 2021 5:19:46 AM

External Email

Dear Board of Health Members

I have read the complaint against Dr. Berry, which contains a list of reasons that a health
officer may be removed from that position, and a list of the issues the petitioner has with her
actions, and it does not appear to me that those issues fall within her stated reasons a health
officer can be removed.

If there is any question about her actions, I fully support her actions and her communications
about those actions, and am very grateful as a Clallam County resident that she has been
working to promote my safety and the safety of  those I am in contact with.  My wife and I
have experienced loss and harm from this virus.  We believe in the medically sensible
approach that we see.  

Thank You.
Bruce Good
Sequim, Wa. 

mailto:bruce.good.2015@gmail.com
mailto:WSBOH@SBOH.WA.GOV


From: lynmuench@olypen.com
To: DOH WSBOH
Subject: Dr. Allison Berry
Date: Tuesday, October 12, 2021 9:00:12 PM
Importance: High

External Email

Please dismiss the complaint against Dr Berry as completely frivolous. These
people do not speak for the population of Clallam County. The vast majority of
us wholeheartedly support her , follow her advice, and are proud to have such
a calm but proactive Public Health Officer. How many other such officers have
been praised by the Governor?  
In a time when we all need to work together for the common good, especially
the common public health, a complaint like this is deplorable.
 
Carolyn Muench
156 Blue Valley Road
Port Angeles WA, 98362
 
360-477-1972

mailto:lynmuench@olypen.com
mailto:WSBOH@SBOH.WA.GOV


From: Jane Erickson
To: DOH WSBOH
Subject: Dr. Allison Berry
Date: Wednesday, October 13, 2021 8:15:05 AM

External Email

Board of Health:
As a retired RN and Public Health Nurse for the Clallam and Jefferson County Health Departments, I have been
saddened by the vitriolic attacks on Dr. Allison Berry for doing her job endeavoring to protect the health of our
citizens. Please dismiss the charges against her resoundingly!
Jane Erickson

Sent from my iPhone

mailto:janeyerickson@yahoo.com
mailto:WSBOH@SBOH.WA.GOV


From: Jane Manzer
To: DOH WSBOH
Subject: Dr. Allison Berry
Date: Tuesday, October 12, 2021 9:02:44 PM

External Email

Please DISMISS this complaint against Dr. Berry, Health Officer for Clallam and Jefferson Counties.  I have
listened to the Clallam County coronavirus briefings and listened to Dr. Berry expertly explain what the data
indicated, the situation locally and statewide, and what was needed to change the frightening spike in cases after
breakouts coming from bars and restaurants, along with a couple of super-spreader weddings.  Dr. Berry acted with
conviction and complete authority, including with a measure of compassion, to bravely set vaccine mandates for
bars and restaurants.

I think this complaint is misguided and doesn’t take into account the benefits this action provided.  It saddens me
that it’s born of a mean-spirited selfishness on the part of so many of my fellow residents on the peninsula.

Certainly the Board of Health cannot argue the need for vaccinations and the need to limit exposure through
gatherings of unvaccinated, unmasked individuals indoors.

Respectfully,
Jane Manzer
Sequim, WA.

mailto:jmanzer@olypen.com
mailto:WSBOH@SBOH.WA.GOV


From: Kimberly Gonzales
To: DOH WSBOH
Subject: Dr. Allison Berry
Date: Tuesday, October 12, 2021 8:57:27 PM

External Email

To Whom It May Concern:

I just heard that a complaint was filed against our county health officer, Dr. Allison Berry. I
want to let you know that Dr. Berry has done a very competent job in protecting us
against Covid, even though she has a city council and many residents working against her.
With our local level of vaccine opposition, she took the intelligent step of enacting a
requirement for public venues (restaurants/bars) to require proof of vaccination. Many other
communities have done the same. She should be applauded for her handling of this crisis. 

Sincerely,

Kimberly Gonzales
155 Sofie Ridge LN
Sequim, WA
(360) 683-5911

mailto:kkgonzales@gmail.com
mailto:WSBOH@SBOH.WA.GOV


From: Karen Hogan
To: DOH WSBOH
Cc: Karen Hogan
Subject: Dr. Allison Berry
Date: Wednesday, October 13, 2021 8:27:21 AM

External Email

Dr. Allison Berry has shown courage in how she is taking Clallam County through the COVID pandemic. Bullies
have tried to silence her and harass her. Politicians are doing political grandstanding to try and defame her.

Dr. Berry is a highly valued public servant. I urge the State Board of Health to dismiss the complaints against her.

Karen Hogan
4294 Happy Valley Road
Sequim, WA 98382
360.683.4670

mailto:karenlhogan@me.com
mailto:WSBOH@SBOH.WA.GOV
mailto:karenlhogan@me.com


From: Marcia Limoges
To: DOH WSBOH
Subject: Dr. Allison Berry
Date: Wednesday, October 13, 2021 12:04:58 PM
Attachments: LWVCC on Covid-19 mandates.docx

External Email

To:  Washington  State Board of Health

Re:  Statement of Support for Dr. Allison Berry, Clallam and Jefferson County
Public Health Officer

Please see attached letter from the League of Women Voters of Clallam County
Healthcare Committee.

Respectfully, Marcia Limoges, RN, BSN, OCN
995 Baker View Drive, Sequim, WA 98382
360-608-0946

mailto:mamlimoges@gmail.com
mailto:WSBOH@SBOH.WA.GOV

For more than 100 years the League of Women Voters of the United States (LWVUS) has advocated for an informed electorate. Without accurate information, people cannot make informed choices about political candidates or public policy issues. 



When the Fairness Doctrine of the U.S. Federal Communications Commission was in effect (1949-1987) national presidential debates broadcast on network television were moderated by representatives of the LWVUS. The doctrine required that broadcasters present candidates and controversial issues in a manner that was honest, equitable, and balanced. The national, state, and local LWV are still committed to this considered approach to controversy.



The League of Women Voters of Clallam County (LWVCLA) presents forums in which all candidates for public office are given equal time. It also has committees which study policy issues impacting our communities. The Healthcare Committee for the LWVCLA is committed to ensuring that all community members have access to healthcare and that public healthcare policy should be based on the best medical and social science available. 



The LWVCLA Healthcare Committee strongly supports the guidelines of the Centers for Disease Control (CDC). The state and local mandates based on these guidelines requiring that healthcare workers, police, firefighters, EMTs, and teachers be vaccinated are to protect both our public employees and the vulnerable public which they serve from COVID-19 exposure and illness.  Mandates to mask indoors and to provide proof of vaccination to eat indoors at restaurants or bars are also necessary to prevent exposure to and spread of the virus. Such practices allow these businesses to remain open and safe for both employees and patrons without limiting capacity.



The United States Supreme Court upheld the authority of states to enforce compulsory vaccination in the 1905 case of Jacobsen V. Massachusetts. In a 7-2 majority decision the court held that such laws do not violate the Fourteenth Amendment regarding discrimination.  The court held that mandatory vaccinations are neither arbitrary or oppressive so long as they “do not go beyond what was reasonably required for the safety of the public”. The justices wrote that “in every well ordered society charged with the duty of conserving the safety of its members the rights of the individual in respect of his liberty may at times, under the pressure of great dangers, be subjected to such restraint, to be enforced by reasonable regulations, as the safety of the general public may demand”. 



Our hospitals are strained to capacity under the current surge of COVID-19 patients, the vast majority of whom are unvaccinated. The choice to reject rather than accept vaccination can lead to critical illness and death. It also results in delays of surgery and care for people with other conditions. When neighboring states must consider rationing health care to those most likely to survive, this surely represents a great danger. Vaccinations are the best way to save lives, stop the development of new variants, and halt the spread of COVID-19.



We commend Dr. Allison Berry, public health officer for Clallam and Jefferson Counties for her dedication and determination to follow the best medical science to keep our community as healthy as possible and our businesses operating safely. 



Respectfully,

Marcia Limoges, RN, BSN, OCN, LWVCLA Healthcare Committee

Nancy Field, MS, Chair of the LWVCLA Healthcare Committee

Endorsed by the board of the League of Women Voters Clallam County



For more than 100 years the League of Women Voters of the United States 
(LWVUS) has advocated for an informed electorate. Without accurate 
information, people cannot make informed choices about political candidates or 
public policy issues.  
 
When the Fairness Doctrine of the U.S. Federal Communications Commission was 
in effect (1949-1987) national presidential debates broadcast on network 
television were moderated by representatives of the LWVUS. The doctrine 
required that broadcasters present candidates and controversial issues in a 
manner that was honest, equitable, and balanced. The national, state, and local 
LWV are still committed to this considered approach to controversy. 
 
The League of Women Voters of Clallam County (LWVCLA) presents forums in 
which all candidates for public office are given equal time. It also has committees 
which study policy issues impacting our communities. The Healthcare Committee 
for the LWVCLA is committed to ensuring that all community members have 
access to healthcare and that public healthcare policy should be based on the 
best medical and social science available.  
 
The LWVCLA Healthcare Committee strongly supports the guidelines of the 
Centers for Disease Control (CDC). The state and local mandates based on these 
guidelines requiring that healthcare workers, police, firefighters, EMTs, and 
teachers be vaccinated are to protect both our public employees and the 
vulnerable public which they serve from COVID-19 exposure and illness.  
Mandates to mask indoors and to provide proof of vaccination to eat indoors at 
restaurants or bars are also necessary to prevent exposure to and spread of the 
virus. Such practices allow these businesses to remain open and safe for both 
employees and patrons without limiting capacity. 
 
The United States Supreme Court upheld the authority of states to enforce 
compulsory vaccination in the 1905 case of Jacobsen V. Massachusetts. In a 7-2 
majority decision the court held that such laws do not violate the Fourteenth 
Amendment regarding discrimination.  The court held that mandatory 
vaccinations are neither arbitrary or oppressive so long as they “do not go beyond 
what was reasonably required for the safety of the public”. The justices wrote 
that “in every well ordered society charged with the duty of conserving the safety 
of its members the rights of the individual in respect of his liberty may at times, 



under the pressure of great dangers, be subjected to such restraint, to be 
enforced by reasonable regulations, as the safety of the general public may 
demand”.  
 
Our hospitals are strained to capacity under the current surge of COVID-19 
patients, the vast majority of whom are unvaccinated. The choice to reject rather 
than accept vaccination can lead to critical illness and death. It also results in 
delays of surgery and care for people with other conditions. When neighboring 
states must consider rationing health care to those most likely to survive, this 
surely represents a great danger. Vaccinations are the best way to save lives, stop 
the development of new variants, and halt the spread of COVID-19. 
 
We commend Dr. Allison Berry, public health officer for Clallam and Jefferson 
Counties for her dedication and determination to follow the best medical science 
to keep our community as healthy as possible and our businesses operating 
safely.  
 
Respectfully, 
Marcia Limoges, RN, BSN, OCN, LWVCLA Healthcare Committee 
Nancy Field, MS, Chair of the LWVCLA Healthcare Committee 
Endorsed by the board of the League of Women Voters Clallam County 



My name is Martha Rudersdorf and I am a resident of Sequim,
Washington, in Clallam County. 

I applaud Dr Allison Berry, who has acted within her authority in
issuing a vaccine mandate covering bar and restaurant patrons, and I
support her sensible public health measures. She has also
courageously stood up to attempts to bully and defame her.

She is a valued public servant, and I urge the State Board of Health to
dismiss the complaints against her.

Sincerely,

Martha Rudersdorf

262 Trailside Dr. 

Sequim, WA

From: Martha Rudersdorf
To: DOH WSBOH
Subject: Dr. Allison Berry
Date: Tuesday, October 12, 2021 9:54:04 PM
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Martha



From: Mary Seasly
To: DOH WSBOH
Subject: Dr. Allison Berry
Date: Wednesday, October 13, 2021 12:18:44 AM

External Email

Dr Berry acted within her authority in issuing a vaccine mandate
covering bar and restaurant patrons, and I support her sensible
public health measures. She has also courageously stood up to
attempts to bully and defame her.

She is a valued public servant, and I strongly urge the State
Board of Health to dismiss the complaints against her.

Thank you.

Mary Seasly 
Sequim, WA

mailto:maryseasly@gmail.com
mailto:WSBOH@SBOH.WA.GOV


From: Norma Herbold
To: DOH WSBOH
Subject: Dr. Allison Berry
Date: Wednesday, October 13, 2021 6:41:14 AM

External Email

I strongly urge you to dismiss the ridiculous charge against Dr. Berry.  
I support her public health measures. They are sensible.  She has also
courageously stood up to attempts to bully and defame her.

We are very lucky to have her  and I urge the State Board of Health to
dismiss the complaints against her.

Sincerely,

Norma Herbold
Sequim, Wa

mailto:slavenderlady@gmail.com
mailto:WSBOH@SBOH.WA.GOV


From: Patty Higgins
To: DOH WSBOH
Subject: Dr. Allison Berry
Date: Wednesday, October 13, 2021 9:36:43 AM

External Email

Please register my total support for Dr. Allison Berry in her work to keep the residents of Clallam and
Jefferson Counties safe.  She is a valued public servant being targeted by folks who don’t seem to
have a concept of “for the common good.”  Her mandates were arrived at not lightly; she has acted
courageously in the face of anti-science obstructionism.
 
Please dismiss the complaints against her.  Dr. Berry is doing her job to stop the spread of COVID-19
on the Peninsula.
 
Patricia Higgins
Sequim, WA
 
Sent from Mail for Windows
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From: Rob Campbell
To: DOH WSBOH
Subject: Dr. Allison Berry
Date: Wednesday, October 13, 2021 12:58:28 PM

External Email

I am writing in support of Dr. Berry.  Before becoming the county health officer, she was my personal physician at
Jamestown Clinic in Sequim, WA.  I found her to be an excellent doctor and she especially had a good bedside
manner.  As county health officer, she has done an excellent job in light of the COVID-19 pandemic.  She took on
this job before the pandemic hit and has managed an extremely hard job of  responding to it.  Her actions have kept
the pandemic relatively under control in Clallam and Jefferson counties and if not for the persons who resist getting
vaccinated, our outcomes would be a lot better.  I am sincerely proud of her and how she has stood up to harsh
criticism from certain segments of the population who think that her actions have been unfair.  

Please do not take further action on the complaint waged by persons in our county who want to derail her proactive
actions to control the pandemic.  If not for her, we would be in far worse shape.

Sincerely,

Robert P Campbell
1123 Lotzgesell Rd. - Sequim, WA
Clallam County resident

mailto:campyrob@gmail.com
mailto:WSBOH@SBOH.WA.GOV


From: Ronni Sanlo
To: DOH WSBOH
Subject: Dr. Allison Berry
Date: Wednesday, October 13, 2021 8:34:52 AM

External Email

Dr. Allison Berry has acted professionally and ethically within her authority
in issuing a vaccine mandate covering bar and restaurant patrons, and we
fully support her sensible public health measures. She has also
courageously stood up to attempts to bully and defame her. She's a valued
public servant, and we urge the State Board of Health to dismiss the
complaints against her.

Sincerely,
Ronni Sanlo, Ed.D.
Kelly Watson, D.D.S
Sequim 

mailto:ronnisanlo@gmail.com
mailto:WSBOH@SBOH.WA.GOV


From: Martha Moyer
To: DOH WSBOH
Subject: Dr. Barry-Jefferson and Clallam Counties Health Officer
Date: Tuesday, October 12, 2021 8:59:58 PM

External Email

Dr. Barry has been a very positive force for good
medical and public health practices. She has been
targeted by a group of far-right trouble makers.
They even marched on her former home in an effort
to intimidate her. Each day during this terrible period
of COVID, Dr. Barry has been featured in our local
paper. She has kept all of us up to date on what is
happening locally regarding the pandemic. Staying
totally professional, she has consuled and helped us
know how to live as safely as possible each day.
Do not let the bullies sully her reputation. We need
Dr. Barry. Please note that most members of this
group also tried to intimidate and destroy the plans
of the Jamestown SKlallam tribe to build a wrap-
around clinic for people addicted to opioids. They
were defeated but it wasted money and time.
Martha Moyer, LICSW

mailto:mmmoyer1913@hotmail.com
mailto:WSBOH@SBOH.WA.GOV


From: omid1941@olypen.com
To: DOH WSBOH
Subject: Dr. Berry - Sequim
Date: Wednesday, October 13, 2021 5:39:32 AM

External Email

The minority and Qanon forces in this area have initiated a
bogus complaint.  Minority should not rule.  Dismiss this case
against Br. Berry as Trump bullshit.

John R. Zey, MD

mailto:omid1941@olypen.com
mailto:WSBOH@SBOH.WA.GOV


From: Jill Hay
To: DOH WSBOH
Subject: Dr. Berry
Date: Wednesday, October 13, 2021 9:48:43 AM

External Email

We are fortunate to have a dedicated and competent health officer such as Dr. Berry.  She has provided guidance
and protected our county from the worst of COVID.

Recently, due to the number of unvaccinated people in our area she mandated vaccine cards to enter restaurants and
bars.  This has allowed these small establishments to stay open and our community to
get back to some normalcy.

There is a fringe element in our county that has fought her leadership every step of the way, even our Mayor who is
connected to Q-Annon.  This is a small group of people that are disrupters and trouble makers.
Please take this into consideration when you are viewing the complaint against her and vote to dismiss it.

Sincerely,
Jill Hay

mailto:jillhay@olypen.com
mailto:WSBOH@SBOH.WA.GOV


From: Janice Wilfing
To: DOH WSBOH
Subject: Dr. Berry
Date: Wednesday, October 13, 2021 12:33:42 AM

External Email

Dear Sir or Madam:

Dr Berry acted within her authority in issuing a vaccine mandate covering
bar and restaurant patrons, and I support her sensible public health
measures. She has also courageously stood up to attempts to bully and
defame her.

She is a valued public servant, and I urge the State Board of Health to
dismiss the complaints against her.

Sincerely,

Janice Wilfing
167 Sunset Place 
Sequim, WA 98382

mailto:jwilfing12@gmail.com
mailto:WSBOH@SBOH.WA.GOV


From: Louise Hope
To: DOH WSBOH
Subject: Dr. Berry
Date: Wednesday, October 13, 2021 8:54:55 AM

External Email

She is following the science and doing her job. Irrational idioys should not be able to interfere and tell her how to
practice medicine.

mailto:hope@olypen.com
mailto:WSBOH@SBOH.WA.GOV


From: Mada
To: DOH WSBOH
Subject: Dr. Berry
Date: Tuesday, October 12, 2021 8:27:22 PM

External Email

This email is in support of Dr Berry.    As I understand it she acted within
her authority when she issued a vaccine mandate covering bar and
restaurant patrons.      She should be supported and allowed to do her job
in a manner that will protect the residents of Clallam and Jefferson
County.    That she has data on her side goes without saying.

Her detractors should be given as little “airtime” as possible.

Mada Angell
Sequim WA.

 

mailto:mada.angell@gmail.com
mailto:WSBOH@SBOH.WA.GOV


From: Nina Richards
To: DOH WSBOH
Subject: Dr. Berry of Clallam/Jefferson Counties
Date: Wednesday, October 13, 2021 5:01:44 PM

External Email

She has been amazing in her efforts to get citizens to vaccinate.  The mandates for places
where people gather are necessary to prevent further spread of COVID.
Nina Richards

Nina Richards
124 Township Line Road
Port Angeles, Wa 98362
360-457-1787 (home)
360-461-4543 (cell)

mailto:ninaprichards@aol.com
mailto:WSBOH@SBOH.WA.GOV
x-apple-data-detectors://0/0
x-apple-data-detectors://0/0
tel:360-457-1787
tel:360-461-4543


From: Stan Jacobson
To: DOH WSBOH
Subject: Dr. Berry
Date: Tuesday, October 12, 2021 5:01:41 PM

External Email

Dear Washington State Board of Health,

This email is in strong support of Dr. Berry who has worked tirelessly for the health and well
being of the people of this county.  Yes, she has used her constitutional powers to seek to
control   Covid-19 for the health of the population.  I salute Dr. Berry and her efforts in the
face of unwarranted harassment.

Sincerely,
Stan Jacobson
Sequim, WA

mailto:pastorstanretired17@gmail.com
mailto:WSBOH@SBOH.WA.GOV


From: Suzi Moris
To: DOH WSBOH
Subject: Dr. Berry
Date: Wednesday, October 13, 2021 8:09:45 AM

External Email

Dr. Berry has been a tireless advocate for educating and
protecting us from Covid 19.  Please dismiss any criticisms
directed at her. 
 
Someday I will be happy to go out in public without a mask or
having to show my vacination status but in the meantime I am
very glad she is trying her best to protect me and everyone else
in Clallam and Jefferson Counties.
 
Sincerely,
 
Suzi Morris
358 Dunlap Ave.
Sequim, WA 98382

mailto:suzimorris@olypen.com
mailto:WSBOH@SBOH.WA.GOV


From: Neva Miller
To: DOH WSBOH
Subject: Dr. Berry support
Date: Wednesday, October 13, 2021 8:04:54 AM

External Email

I support the good work Dr. Berry has done during this very difficult time.

It is clear that there is a vocal anti-vaxer/anti-mask group of people here and nationally who
refuse to look to science and think that wearing a mask is against their rights. This thinking is
misdirected and has caused innocent people their lives.

My husband and I have done our best to wear masks in public and we certainly have had our
vaccines.  We feel it's an obligation to protect others as well as ourselves.

I substitute in the Sequim schools and don't feel safe returning to work until Covid is more
under control so unvaccinated and unmasked people are making a dent in my income.

Please support Dr. Berry as she bravely follows the science and doesn't cave in to bullies. 
Thank You

mailto:nevamiller53@gmail.com
mailto:WSBOH@SBOH.WA.GOV


From: Tena Varvil
To: DOH WSBOH
Subject: Dr. Berry
Date: Wednesday, October 13, 2021 8:26:52 AM

External Email

Members of the Washington State Board of Health,

Dr Berry acted within her authority in issuing a vaccine mandate covering
bar and restaurant patrons, and I support her sensible public health
measures. She has also courageously stood up to attempts to bully and
defame her.

She is a valued public servant, and I urge the State Board of Health to
dismiss the complaints against her.

This complaint is appalling and unjust.

Sincerely,

Tena Varvil, MS, MT(ASCP)
Retired from the School of Medicine University of Utah
Department of Human Genetics

mailto:tenavarvil50@gmail.com
mailto:WSBOH@SBOH.WA.GOV


From: Joy Beaver
To: DOH WSBOH
Subject: Dr. Berry"s hearing
Date: Wednesday, October 13, 2021 9:17:41 AM
Attachments: Resolution---Vaccine-Passports-in-Restraurants-Bars.pdf

External Email

As a member of PSARA, I am in full agreement with the comments submitted to you by PSARA. In addition, I feel
it is important for the State Board of Health to read the ill-advised City Council resolution (see attached) that has
increased the political division in the community of Sequim between those who see Dr Berry's actions as a threat to
their personal freedom and those who see the mandates she put in place as a necessity because the unvaccinated are
shirking their personal responsibility to protect the health of the community by refusing to obey the mandates. 
Instead of a mask and proof of vaccination mandate, Dr. Berry could have closed down bars and restaurants.  Instead
she chose to preserve the ability of those businesses to provide their services to those who complied with her
mandate, carry-out, or outdoor dining.  She has my gratitude, and she deserves yours as well.

Respectfully,

Judith Beaver
Sequim, WA
(360) 683-7142

mailto:jabeaver@q.com
mailto:WSBOH@SBOH.WA.GOV



RESOLUTION NO. R2021-___ 


A RESOLUTION OF THE CITY OF SEQUIM CITY COUNCIL, EXPRESSING SUPPORT FOR OUR 


SMALL BUSINESSES AND ESSENTIAL WORKERS INDIVIDUAL RIGHTS. 


WHEREAS Section 1 of the 14th Amendment of the United States Constitution states: “No state shall 


make or enforce any law which shall abridge the privileges or immunities of citizens of the United States: 


nor shall any state deprive any person of life, or property, without due process of law: nor deny to any 


person within it’s jurisdiction the equal protection of the laws”, and 


WHEREAS Article 1 - Section 1 of the Washington State Constitution states: “All political power is 


inherent in the people and government derives it’s just power from the consent of the governed and is 


established to protect and maintain individual rights” and 


WHEREAS Article 1, Section 2 of the Washington State Constitution states: “The Constitution of the 


United States is the supreme law of the land,” and 


WHEREAS the Washington State Department of Health has stated that the COVID-19 vaccines do not 


prevent a person from being infected with COVID-19 nor do they prevent an infected vaccinated person 


from spreading the virus to another person, and 


WHEREAS on August 18th, 2021, Governor Inslee mandated that all K-12 and higher education 


employees, as well as childcare providers, school staff, coaches, bus drivers, contractors, volunteers and 


others working in school facilities must be vaccinated or be prohibited from engaging in work, and 


WHEREAS the Governor has mandated that all state workers, workers in state agencies, workers at 


educational settings and workers in healthcare settings be fully vaccinated by October 18, 2021, or be 


prohibited from engaging in work, and  


WHEREAS on September 2nd, 2021, the Director of Clallam County Department of Health stated 


vaccinations are required to enter Peninsula restaurants/bars starting Saturday, September 4th which 


includes proof of vaccinations or what is commonly referred to as “vaccination passports”, and 


WHEREAS the policing of vaccinated citizens has now been placed on restaurant/bar owners resulting in 


additional workload, fewer customers, and further strain on their ability to run a successful business. 


WHEREAS the requirements being imposed on restaurant/bar owners is occurring when outdoor seating, 


available for customers, is less desirable due to seasonal change in weather conditions which will result 


in fewer customers, and  


NOW THEREFORE BE IT, THE CITY COUNCIL OF THE CITY OF SEQUIM, WASHINGTON, DOES 


HEREBY RESOLVE TO: 1) uphold the Constitution of the United States and the Constitution of the State 


of Washington and to stand in strong support of the people in the City of Sequim and anyone else in the 


County, and the State that believe their constitutional rights are being violated, and 2) stand in strong 


support of all our state workers, educators and healthcare workers who are being forced to submit to 


vaccines with fear of losing their employment, and 3) stand in strong support with our restaurant/bar 


owners who will be financially impacted by the requirement to verify customers have been vaccinated 


prior to allowing them to dine inside, and 4) condemn any form of discrimination towards any person that 


does not possess or present proof of COVID-19 vaccine. 


APPROVED BY THE CITY COUNCIL OF THE CITY OF SEQUIM, WASHINGTON, at a regular meeting 


thereof held the 13th day of September 2021. 


William Armacost, Mayor 







RESOLUTION NO. R2021-___ 

A RESOLUTION OF THE CITY OF SEQUIM CITY COUNCIL, EXPRESSING SUPPORT FOR OUR 

SMALL BUSINESSES AND ESSENTIAL WORKERS INDIVIDUAL RIGHTS. 

WHEREAS Section 1 of the 14th Amendment of the United States Constitution states: “No state shall 

make or enforce any law which shall abridge the privileges or immunities of citizens of the United States: 

nor shall any state deprive any person of life, or property, without due process of law: nor deny to any 

person within it’s jurisdiction the equal protection of the laws”, and 

WHEREAS Article 1 - Section 1 of the Washington State Constitution states: “All political power is 

inherent in the people and government derives it’s just power from the consent of the governed and is 

established to protect and maintain individual rights” and 

WHEREAS Article 1, Section 2 of the Washington State Constitution states: “The Constitution of the 

United States is the supreme law of the land,” and 

WHEREAS the Washington State Department of Health has stated that the COVID-19 vaccines do not 

prevent a person from being infected with COVID-19 nor do they prevent an infected vaccinated person 

from spreading the virus to another person, and 

WHEREAS on August 18th, 2021, Governor Inslee mandated that all K-12 and higher education 

employees, as well as childcare providers, school staff, coaches, bus drivers, contractors, volunteers and 

others working in school facilities must be vaccinated or be prohibited from engaging in work, and 

WHEREAS the Governor has mandated that all state workers, workers in state agencies, workers at 

educational settings and workers in healthcare settings be fully vaccinated by October 18, 2021, or be 

prohibited from engaging in work, and  

WHEREAS on September 2nd, 2021, the Director of Clallam County Department of Health stated 

vaccinations are required to enter Peninsula restaurants/bars starting Saturday, September 4th which 

includes proof of vaccinations or what is commonly referred to as “vaccination passports”, and 

WHEREAS the policing of vaccinated citizens has now been placed on restaurant/bar owners resulting in 

additional workload, fewer customers, and further strain on their ability to run a successful business. 

WHEREAS the requirements being imposed on restaurant/bar owners is occurring when outdoor seating, 

available for customers, is less desirable due to seasonal change in weather conditions which will result 

in fewer customers, and  
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of Washington and to stand in strong support of the people in the City of Sequim and anyone else in the 

County, and the State that believe their constitutional rights are being violated, and 2) stand in strong 

support of all our state workers, educators and healthcare workers who are being forced to submit to 

vaccines with fear of losing their employment, and 3) stand in strong support with our restaurant/bar 

owners who will be financially impacted by the requirement to verify customers have been vaccinated 

prior to allowing them to dine inside, and 4) condemn any form of discrimination towards any person that 

does not possess or present proof of COVID-19 vaccine. 

APPROVED BY THE CITY COUNCIL OF THE CITY OF SEQUIM, WASHINGTON, at a regular meeting 

thereof held the 13th day of September 2021. 

William Armacost, Mayor 



From: Debbi Steele
To: DOH WSBOH
Subject: Hearing for Dr. Berry
Date: Wednesday, October 13, 2021 1:28:18 PM

External Email

Dr Berry acted within her authority in issuing a vaccine mandate covering
bar and restaurant patrons, and I support her sensible public health
measures. She has also courageously stood up to attempts to bully and
defame her.

She is a valued public servant, and I urge the State Board of Health to
dismiss the complaints against her.

Debbi Steele
2205 Redwood St.
Port Townsend, WA  98368

mailto:deborahksteele@gmail.com
mailto:WSBOH@SBOH.WA.GOV


From: Kjersti Reed
To: DOH WSBOH; Kjersti Reed; Robb Reed
Cc: Darlene S. _Biomass; Steve Koehler; Janet Marx; Judy Larson; chris.byrnes61@gmail.com
Subject: I support Dr. Berry"s Covid Vaccine mandate in Clallam County
Date: Wednesday, October 13, 2021 10:19:10 AM

External Email

Dear Washington State Department of Health Members,
 
I support Dr. Berry’s vaccine mandate for people seeking to enter bars and restaurants in
Clallam County.  I oppose those seeking to overturn Dr. Berry’s vaccine mandate and have her
removed from her job as Health Officer of Clallam County. 
 
Dr. Berry has done an excellent job to protect the residents of Clallam County during the
pandemic and her vaccine mandate is an important step to  get control of the worst spike in
Covid 19 cases since the pandemic began.  Because of Dr. Berry, there was a robust program
to get Clallam County folks vaccinated and as a result we have a high percentage of vaccinated
residents.  I believe the “Citizens of Clallam County Washington” who are bringing the
complaint are a small but extremely vocal minority of residents.  I ask that you do not support
any of this group’s requests. 
 
Sincerely,
Kjersti A. Reed
Clallam County Resident
 
Sent from Mail for Windows
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From: Neil Burkhardt
To: DOH WSBOH
Subject: In support of Dr Allison Berry
Date: Tuesday, October 12, 2021 10:23:53 PM

External Email

Dr Berry has done an amazing job in containing the virus.  The measures that she has taken
has saved lives.  She has been transparent and forthright with the public and the complaints
against her should be dismissed.
Sincerely,
Neil Burkhardt

Neil Burkhardt
neilb@olympus.net
360-681-2827
922 E Spruce St
Sequim, WA 98382

mailto:neilb@olympus.net
mailto:WSBOH@SBOH.WA.GOV
mailto:neilb@olympus.net


From: Carrol Hull
To: DOH WSBOH
Subject: In Support of Dr. Allison Berry in Clallam County
Date: Wednesday, October 13, 2021 3:52:07 PM

External Email

The majority of citizens in Clallam County support the courageous efforts of Dr. Berry this past
year and a half to keep the Covid pandemic under control.
The minority of non-vaccers citizens have raised an invalid complaint against her regarding
showing your vaccination status at restaurants and other public gatherings.  I only go to
restaurants that are complying.   They are filled with like minded citizens who want to end this
pandemic as quickly as possible.
Our rural community has given Dr. Berry our heartful thanks for her continued efforts.   We
must support our health officials and providers if we are to reclaim our lives and protect the
vulnerable and young.

Thanks You,
Carrol Hull
240 
Brittany Lane
Sequim, WA 98382

mailto:cahull@msn.com
mailto:WSBOH@SBOH.WA.GOV


From: Ellen Butchart
To: DOH WSBOH
Subject: In support of Dr. Berry
Date: Wednesday, October 13, 2021 7:54:04 AM

External Email

Dear members of the WA State Board of Health,

I am a resident of Clallam County and have seen first hand how diligently and
judiciously Dr Berry acted--within her authority--in issuing a vaccine mandate covering
bar and restaurant patrons, and I support her sensible public health measures. She
has also courageously stood up to attempts to bully and defame her. 

Dr.Berry is a valued public servant, and we are lucky to have her as our health
advocate. I urge the State Board of Health to dismiss the complaints against her.

Ellen Butchart

mailto:ellenbutchart@gmail.com
mailto:WSBOH@SBOH.WA.GOV


From: Felicia Mueller, Psy.D.
To: DOH WSBOH
Subject: In Support of Dr. Berry
Date: Tuesday, October 12, 2021 9:21:35 PM

External Email

As a licensed healthcare provider in WA for over 15 years, I am writing in support of Dr Allison Berry, who acted within her
authority in issuing a vaccine mandate covering bar and restaurant patrons. I wholeheartedly support her sensible science
based public health measures. With courage and compassion, she has stood up to repeated attempts to bully and defame her.

Dr. Berry is a valued public servant, and I urge the State Board of Health to dismiss the complaints against her.

Sincerely,
Felicia Mueller, Psy.D.

The information contained in this email and any attachments may be confidential and is intended solely for the use of the individual
or entity to whom it is addressed. This information may also be privileged or legally protected from disclosure under law. If you are not the intended recipient, please be advised that any use, dissemination, forwarding, distribution,
acting on or relying on the content contained herein, or copying of this email, and any attachments is strictly prohibited. If you have received this communication in error, please contact the sender immediately and destroy/delete this
communication and its attachments.

mailto:barnowlconsult@gmail.com
mailto:WSBOH@SBOH.WA.GOV


From: Joyce Newport
To: DOH WSBOH
Subject: In support of Dr. Berry
Date: Wednesday, October 13, 2021 10:03:04 AM

External Email

Dr. Berry acted within her authority in issuing a vaccine mandate covering
bar and restaurant patrons, and I support her professional and sensible
public health measures. She has also courageously stood up to attempts to
bully and defame her.

She is a valued public servant, and I urge the State Board of Health to
dismiss the complaints against her.

Sincerely,
Joyce Newport
140 Bolster Way
Sequim, WA 98382

mailto:joycenewport@gmail.com
mailto:WSBOH@SBOH.WA.GOV


From: Catherine Burnett
To: DOH WSBOH
Subject: In support of Dr. Berry, Clallam County Health
Date: Wednesday, October 13, 2021 5:48:24 AM

External Email

To whom it may concern;

I am writing in support of the Clallam County Health Department head, Dr. Allison
Berry. Dr. Berry, from the beginning of the Covid-19 health crisis has been a
beacon of communication, knowledge and science-based advice for the county. We
continue to look to her for guidance, and respect the difficult decisions (sometimes
unpopular) she has made in order to protect us.

It has been brought to my attention that her critics (anti-vaccine, anti-mask
protestors) have filed a complaint against her with the Washington State Board of
Health.  I feel that this is a frivolous filing, and in lieu of ALL that Dr. Berry
continues to do to keep us safe in Clallam and Jefferson counties, I strongly oppose
taking any measure against her other than bestowing lavish praise upon her for her
diligence, care and continued close watch on new developments of this novel virus. 

Respectfully,

Catherine Burnett
891 N Beverage St
Sequim, WA  98382
425-761-1169

mailto:terrierista53@gmail.com
mailto:WSBOH@SBOH.WA.GOV


From: julie schreck
To: DOH WSBOH
Subject: In support of Dr. Berry’s Sensible Public Health Measures..
Date: Wednesday, October 13, 2021 9:19:12 PM

External Email

To Whom It May Convern: 

Dr Berry acted within her authority in issuing a vaccine mandate covering
bar and restaurant patrons, and I support her sensible public health
measures. She has also courageously stood up to attempts to bully and
defame her.

"She is a valued public servant, and I urge the State Board of Health to
dismiss the complaints against her.

"Signed, 

Julie Schreck 
Sequim, WA

-- 
Julie Schreck
Eldergrow Educator
406-381-6435
julie.schreck@eldergrow.org 
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From: Elizabeth
To: DOH WSBOH
Subject: Insights for Clallam County & Alison Berry, M.D.
Date: Wednesday, October 13, 2021 11:54:54 AM
Importance: High

External Email

To: The State Board of Health
Fr:  Elizabeth Baatz
RE: Insights on Clallam County & Alison Berry, M.D.
Dt: October 13, 2021
 
I’m writing you after researching the extraordinary situation Clallam
County has been facing during the Delta surge of Covid. When you have
some spare time, I hope you’ll consider my email and footnotes with
links. Let me know what you think and if I have been of any help to you.
 
As you know, the number of our Covid deaths at OMC is fifty-three now.
No doubt that number would have climbed higher but for Dr. Barry.
Meanwhile, our anti-vaxxers have been willful carriers of a fatal illness
and I fear they were responsible for our hospital nearing collapse. #1
(Footnotes follow my salutation below.) 
 
Comparing Clallam County to Jefferson County provides proof: By early
September 2021, the percentage of the population vaccinated lingered at
fifty-eight percent in Clallam County, but quickly shot up to seventy
percent in Jefferson County. Then Clallam saw the number infected with
Covid per one-hundred-thousand people towering at 1,009!! But in
Jefferson it was only 247. #2  
 
Dr. Berry did the absolute right thing to reduce the spread of Covid from
the unvaccinated at bars and eateries. Meanwhile, anti-vaxxers threaten
public officials, refuse to act responsibly for the common good and
endanger their neighbors. #3
 
Where happened to create so many angry anti-vaxxer citizens? In 1954
Americans cared about the common good. Look back to history when
parents embraced untested vaccines to eradicate polio. #4,  #5 Did new
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social media platforms allow people to form tribes spreading conspiracy
theories and anti-science screeds that led to today’s anti-vaccine craze?
Sadly, I think that may be the case.
 
I cannot be angry at our anti-vaxxers because they fell into a rabbit hole
on the internet. I am angry at Twitter, FaceBook and Google for creating
algorithms to keep people on their platforms reading misleading and
dangerous “news” simply so they can make more advertising money.
 
That said, I hope you will use your authoritative voices to proclaim your
unwavering appreciation for and support of Dr. Berry today and every
day.
 
Thank you for all YOU do for our community. And, thank you for taking
time out of your busy days to read my email.
 
Best regards,
Lizzie Baatz
3122 Old Olympic Hwy, Agnew, WA
Cell: 360-461-3569   
 
#1  http://www.clallam.net/Coronavirus/ ; 
https://jeffersoncountypublichealth.org/1466/Case-Information ;
https://data.news-leader.com/covid-19-vaccine-tracker/washington/53/
Covid statistics in this letter are from the above three websites during the
week after Labor Day weekend, excluding number of deaths updated on
October 13, 2021.
 
#2   https://www.peninsuladailynews.com/news/exhausted-health-care-
workers-tell-of-virus-surge/
“ ‘Nor is it a slow burn. It’s a wildfire,” Berry said, adding that, when the
COVID numbers rise, as they are doing now, it’s impossible to trace all
of the people exposed at a location. “We watched this happen in New
York...We thought we’d missed it … We just got hit by a tsunami in the
fifth wave.’...‘We are seeing strain in Jefferson County. We’re seeing
borderline collapse in Clallam”‘ at Olympic Medical Center, Berry
said.”   
 
#3   https://www.peninsuladailynews.com/news/hundreds-protest-
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vaccine-proof-order/
“An estimated 200 to 300 anti-vaccine-mandate protesters rallied outside
the Clallam County Courthouse on Friday morning before dozens entered
the lobby, intent on confronting Dr. Allison Berry, the health officer for
Clallam and Jefferson counties .... The meeting was cut short once the
crowd was attempting to make their way down the hall to the meeting
room,” Brian King, Clallam County chief criminal deputy, said later
Friday. Once they entered, men, women and children crowded into the
first-floor area, where they continued to rally, shouting chants against
Berry and demanding she be fired.”
 
#4  https://consumer.healthday.com/kids-health-information-23/kids-
ailments-health-news-434/the-salk-polio-vaccine-greatest-public-health-
experiment-in-history-691915.html
“A nationwide trial of an experimental vaccine using school children as
virtual guinea pigs would be unthinkable in the United States today. But
that's exactly what happened in 1954 when frantic American parents --
looking for anything that could beat back the horror of polio -- offered up
more than 1.8 million children to serve as test subjects. They included
600,000 kids who would be injected with either a new polio vaccine or a
placebo.”
 
#5  https://www.smithsonianmag.com/history/press-made-polio-vaccine-
trials-public-spectacle-180977304/  
“Even under the weight of all those unknowns, however, hundreds of
thousands of children—and their parents—continued to participate in the
vaccine testing .... Parents, who signed volunteer waivers for their
children and helped organize trials and fund-raising campaigns, were cast
in a more muted role in the press. But when featured, they were more
articulate about the significance of the trials and often offered up quiet
hope amid the doubt. ‘As parents we are grateful to hear that this vaccine
is to be tested,’ one Utah PTA president summarized to reporters,
‘because, if successful, it might well mean that the day is nearing when
our children really can be protected.’ ”
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From: Linda Middleton
To: DOH WSBOH
Subject: Letter in support of Dr. Berry
Date: Wednesday, October 13, 2021 9:12:51 AM
Attachments: Dr Berry letter.pdf
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Linda Middleton
Concerned Citizens
Executive Director
PO Box 1787
Forks WA 98331
360-374-9340 ext 217
cell 360-640-0238
Fax 360-374- 4346
PRIVILEGED AND CONFIDENTIAL: This communication, including attachments, is for the exclusive use of the addressee and may
contain proprietary, confidential and/or privileged information. If you are not the intended recipient, any use, copying, disclosure,
dissemination or distribution is strictly prohibited. If you received this communication in error, please notify the sender immediately by
return e-mail, delete this communication and destroy all copies.
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From: Elizabeth Bain
To: DOH WSBOH
Subject: Please dismiss complaint against Dr. Berry
Date: Wednesday, October 13, 2021 10:17:46 AM
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Clallam County was in a terrible state with new Covid cases. We had reached the point where
best estimates were 1 in 10 people had active infections. 

Dr. Berry took appropriate action that was within her authority to issue a mandate requiring
vaccination proof in order to eat or drink indoors at restaurants and bars in Clallam County. A
minority of residents of Clallam County who were against vaccinations threatened her and
now it looks like they have issued a complaint. Her actions have been effective in reducing the
new cases - which are still high, but much reduced and making the majority of clallam county
residents feel safe eating in restaurants and bars again. The Sequim City Council even had the
audacity to pass a resolution encouraging restaurant owners to ignore the mandate. I tuned into
their meeting and the vote was 4-3 with the 4 votes for the resolution being made by members
who were not elected but were appointed - including a mayor who was also appointed and not
elected and posts Qanon disinformation regularly. 

 Doctor Berry has courageously stood up to the bullying and tactics to defame her to do the
right thing for the health of Clallam and Jefferson County. She is an asset to our county and I
urge the State Board of Health to dismiss this complaint as the cowardly act it is by people
who are not interested in the public health of our counties.

Note that this action did not prevent unvaccinated people from eating outdoors which most
Sequim restaurants have worked at providing over the last year or wearing a mask to go in and
order take out food. 

Signed,
     Elizabeth Bain
     732 Thornton Dr, Sequim wa
     678 822 7203
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From: Mary Margaret Doherty
To: DOH WSBOH
Subject: Protect Dr. Berry"s dedicated work, please
Date: Tuesday, October 12, 2021 8:52:38 PM
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Dr. Allison Berry has led Clallam and Jefferson Counties through this pandemic in dedicated,
conscionable, responsive, accessible, respectful and impeccably professional ways!  Her
leadership is without prejudice, backlash or frustration, despite the difficult hurdles certain
groups have ruthlessly placed in her path at every turn.   Her demeanor is unflappable in
really tough times -- even as she has been ruthlessly attacked professionally.......and
personally.   
       I am so grateful for her leadership, the science and medical best practices she has
staunchly adhered to for our counties.  Rather than sanction her, I hope you will honor her
responsibility and hard work.  Throw out this complaint, please.    Gracious leadership is an
art, and, in our communities, a courageous lifesaving act, indeed!
Sincerely & gratefully,
Mary Doherty  Port Angeles, WA  610 952 6026
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From: Harmony Rutter
To: DOH WSBOH
Subject: Public Comment for 10/13/21
Date: Wednesday, October 13, 2021 6:21:51 AM
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Hello WA State Board of Health:

I live in Clallam County and I am so so grateful for the amazing Public Health Officer that we
have here. 

Dr Berry acted within her authority in issuing a vaccine mandate covering bar and restaurant
patrons, and I support her sensible public health measures. She has also courageously stood up
to attempts to bully and defame her.

I have 5 and 3 year old who can not yet be vaccinated, so this time in our lives has been
stressful. But I appreciate the leadership of Dr. Berry who has prioritized keeping our schools
open and maintaining the availability of our hospital system with measures that aim to limit
community spread of the Covid-19 virus.

She is a valued public servant, and I urge the State Board of Health to dismiss the complaints
against her.

I also want to take this opportunity to express my gratitude for the community coalition that
was formed in the spring of 2021 to implement an exemplary drive-thru and mass vaccination
process in our community. Thank you to The S’Klallam Tribe, Jamestown Family Health, the
Community Emergency Response Team (CERT), Local Law Enforcement, Health Care Staff,
Community Volunteers, and everyone else who helped with the effort to distribute the
Moderna Vaccine in our community so quickly and efficiently.

Thank you for your consideration.

Signed,

Harmony Rutter
Sequim, WA
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From: Timothy Wheeler
To: DOH WSBOH
Subject: Public Comments for WSBOH Members from March EH Committee Special Meeting
Date: Wednesday, October 13, 2021 1:49:36 PM
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DR. ALLISON BERRY, PUBLIC HEALTH OFFICER, NORTH OLYMPIC PENINSULA, 
HAS OUR FULL SUPPORT

To: Keith Grellner, Chair and all Washington State Board of Health Members

Subject: Comments re your Oct 13 meeting, Item 11: Clallam County Public Health District 
Complaint.

 Dr. Allison Berry, Public Health Officer for Clallam and Jefferson counties, has worked 
tirelessly to combat COVID-19 among the region's residents. Nevertheless, the pandemic has 
spread and taken the lives of scores of women, children, and men on the Olympic Peninsula. 
She has ordered compliance with Gov. Jay Inslee’s masking, social distancing, and mandatory 
vaccinations of public employees including health care workers and school employees. Thanks 
to her efforts, our region is now seeing a levelling off of those testing positive.  Here, as in the 
rest of the nation, the majority of COVID-19 victims are unvaccinated. The best, perhaps only 
way, to end the COVID-19 pandemic is for everyone to be vaccinated except those with 
medical or religious exemptions. 

The State Board of Health received a complaint charging that Dr. Berry failed to follow proper 
procedures in issuing a mandate on Sept. 2, 2021 that restaurant and bar patrons must show 
proof they are vaccinated against COVID-19. The summary of the case prepared by Mr. 
Grellner, makes it clear that Dr. Berry “acted within her authority” to “take certain actions to 
protect public health” to “control and prevent the spread of any contagious or infectious 
diseases that may occur within his or her jurisdiction.”

Those words describe perfectly what Dr. Berry, with the approval of our County Board of 
Health, has done. It has won her the love and admiration of an overwhelming majority. Those 
filing this complaint are a tiny minority. They make false claims that mandatory vaccinations 
are “unconstitutional.” In fact, the Supreme Court ruled in Jacobson v. Massachusetts in 1905 
that mandatory vaccinations are constitutional, that vaccinations were urgently needed to stop 
the spread of smallpox. More than 600 court rulings since then have upheld health care 
mandates.

 Attached to the complaint are comments that Dr. Berry is guilty of “crimes against humanity” 
“treason,” and compares her to “Nazis and Hitler.”  These are absurd, vile slanders. A 
boisterous crowd making similarly outrageous claims gathered to protest her mandate and then 
stormed the Clallam County Courthouse demanding that she present herself and that she be 
fired. 

Dr. Berry has stood up to intimidation and threats of bodily harm, with dignity and poise. We 
urge the State Board of Health to reject the complaint as lacking merit. We also urge the Board 
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of Health to join the undersigned groups in thanking Dr. Berry for her courage and excellence 
as a Public Health Officer.

Statement of Voices for Health & Healing (Clallam County) and Puget Sound Advocates for 
Retirement Action (PSARA)

Tim Wheeler

Acting Chair

164 Honeybee Lane

Sequim, WA

98382

(360) 683-0735 

 

 



From: Barbara Allen
To: DOH WSBOH
Subject: Re: Dr. Allison Berry
Date: Tuesday, October 12, 2021 9:04:11 PM

External Email

Dr. Berry is doing a fantastic job of protecting the health of Clallam residents. I totally support the actions she has
taken in an attempt to stop the virus that has ravaged the country. 
 I am 77 with health risk so after almost two years of staying home, it is great to be able to eat out with friends again
in safe environment.  
Please dismiss the complaint against her.
Thank you 
Barbara Allen, Sequim, WA. 

Sent from my Verizon LG Smartphone
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From: edchadd@olypen.com
To: DOH WSBOH
Subject: RE: Oct 13 meeting Item 11
Date: Tuesday, October 12, 2021 10:47:22 PM

External Email

To: Keith Grellner, Chair and all Washington State Board of Health Members
Subject: Comments re your Oct 13 meeting, Item 11: Clallam County Public Health District
Complaint.
 
I  believe I speak for the vast majority of Clallam County residents in expressing my complete support
of County Health Officer Dr. Allison Berry, who has performed admirably and with courage and
wisdom in the face of vicious, unfounded attacks. Last month, I watched an Clallam Board of Public
Health meeting filled with conspiracy theories, illogical interpretations of the law, and vituperation,
and all through it, Dr. Berry patiently provided answers to every question no matter how scurrilous.
She has nothing on her mind but the protection of Clallam County’s citizens, and this is patently
obvious to anyone with ears to hear.
 
The SBOH has many important issues to deal with; this is not one of them. The complaint against her
has no merit.
 
Indeed, the SBOH might consider following Dr. Berry’s lead in protecting our citizens by mandating
vaccinations for indoor restaurant patrons, an idea that caught the interest of Gov. Inslee during a
recent visit to Clallam County.
 
We are lucky to have such a dedicated, conscientious, professional public health officer serving us
under so much duress.
 
Sincerely, Ed Chadd
Port Angeles
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From: Rick Goette
To: DOH WSBOH
Subject: Regarding Dr. Allison Berry
Date: Wednesday, October 13, 2021 9:43:04 AM

External Email

To Whom it May Concern,

I am writing as a resident and small business person in Clallam County.  As such, I have been
subject to the restrictions imposed upon residents, and in particular restaurant and tavern
owners, which have been put in place by Dr. Berry to combat the Covid 19 pandemic. 

I want to go on record as stating unequivocally that I support her efforts to protect our
community and the measures she has called for to do so. While it is plain that some of our
clientele are now going elsewhere, we have gained other customers who are grateful to have a
bar where they can see that everyone is checked for their vaccination status at the door and
that the mask mandate is enforced. In short, they are grateful to have the peace of mind of
knowing that they are in a safer environment. I know of several individuals who were resistant
to getting vaccinated who have gotten vaccinated expressly so that they could continue to
come to our bar, and I am sure that our place is not unique in that respect.

My business has not suffered due to these mandates, and additional staffing needs have been
minimal. Any business owner saying otherwise is simply exaggerating and scapegoating Dr.
Berry. More to the point, we believe that operating under these restrictions is better for the
health of our community. We are happy to do so and very pleased that we have someone with
the professionalism, ability and the courage of her convictions that Dr. Berry displays looking
out for our staff, our patrons and our community.

Sincerely,

Rick Goette
Owner, The New Moon Craft Tavern, Port Angeles WA
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From: Sharon L Ross
To: DOH WSBOH
Subject: Sequim, WA restaurant mandate
Date: Wednesday, October 13, 2021 12:36:32 PM

External Email

Dr. Allison Berry, Clallam County Health Officer, has my full support in the mandate to be fully vaccinated
to eat in a restaurant.                                                                                                                                     
                Dr. Berry has been doing an outstanding job in a very difficult situation.
Everyone I know says thank you to her.

Sincerely,

Sharon L. Ross
40 Crystal Ct.
Sequim, WA 98382
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From: Jack G
To: DOH WSBOH
Subject: Strong support for Dr. Berry
Date: Tuesday, October 12, 2021 11:16:36 PM

External Email

Dear WA state Board of Health,
Let me preface my remarks by stating that I am a retired Professor of
Epidemiology at the University of Washington, School of Public Health who
now lives in Sequim. 
Dr Berry acted within her authority in issuing a vaccine mandate covering
bar and restaurant patrons, and I support her sensible public health
measures. As an epidemiologist I know these decisions were in support of
the health of the population of Clallam county. She has also courageously
stood up to the shameful attempts to bully and defame her.

She is a terrific public servant, and I urge the State Board of Health to
summarily dismiss the complaints against her.

Jack Goldberg, PhD
Emeritus Professor of Epidemiology
University of Washington, School of Public Health
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From: Pamela Griffith Pond
To: DOH WSBOH
Subject: Support Dr. Allison Berry
Date: Wednesday, October 13, 2021 11:25:45 AM

External Email

Dear Washington State Board of Health,

As someone preparing to move to Washington, I am appalled and distressed by 
attacks on Dr. Allison Berry, Public Health Officer of Jefferson and Clallum Counties, 
and urge you to give her your full support as she continues to do her job.

A public health officer is a scientist and medical professional, charged with identifying 
and assessing threats to public health and implementing scientific, fact-based 
strategies to protect the public from disease and other threats to health and well-
being. Until COVID-19 swept across our country, we heard very little of public health 
officers, whose written reports were accepted by county boards of supervisors without 
comment or discussion. Now, public health officers are front and center, leaders in 
the fight to overcome COVID-19. Thanks to the quick response of the public health 
officer where I live now, in Marin County, CA, we have had only 193 cumulative 
COVID-19 deaths, and 15,013 cumulative cases. 92.3% of the eligible population has 
received a complete vaccination series, and 80% of the entire population is fully 
vaccinated. When public health officers have the support of civic leaders and elected 
officials, they can do their jobs unfettered and their communities can win the fight 
against COVID-19.

Unfortunately, COVID-19 has become politicized, and people who long for a return to 
life before COVID-19 choose to believe masks aren't necessary, vaccines are more 
dangerous than the disease itself. These aren't bad people. Fear has made them 
willing to dismiss science and accept misinformation wholeheartedly. Although I 
sympathize with them, I know we cannot afford to allow their misguided notions to 
interfere with public health. Without aggressive action, COVID-19 will continue to 
decimate our communities, our country, and the world at large. 

Dr. Berry has done nothing wrong; rather, she is "guilty" only of doing her job. 
Vaccine mandates have long been understood as a primary weapon in combating 
wide-spread disease. In 1905, the Supreme Court upheld vaccine mandates. When I 
was in 4th grade, our class lined up an was marched into the cafeteria, vaccinated, 
and returned to our classroom. No one objected. My class was the last to receive the 
smallpox vaccination, and, today, our country is smallpox free. 

Some fifty years ago, when air travel was plagued by hijackings, the Supreme Court 
decided that the rights of the public to safety outweighed any one individual's 
Constiturional rights, and airport security measures were affirmed. This is another 
situation in which the need of the public to be safe must outweigh any individual's 
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objection. 

As a pastor, I know what it is to walk with those who are near death, and to sit with a 
family who must make the difficult decision to withdraw withdraw a ventilator. In 
Deuteronomy, God says, "See, I have set before you today life and prosperity, death 
and adversity…. Choose life so that you and your descendants may live." (Dt. 30: 15, 
19) Life and prosperity, death and adversity, are set before you today. You have the 
power to support and maintain public health, or to cause needless suffering and 
death. Please, choose life. Support Dr. Berry. Even one COVID-19 death that could 
have been prevented is one death too many.

Blessings,

Rev. Pamela Griffith Pond
440 San Marin Dr.
Novato, CA 94945-1346 
415.847.8030

tel:+14158478030


From: Karen Teig
To: DOH WSBOH
Subject: Support Dr. Berry
Date: Wednesday, October 13, 2021 10:07:11 AM

External Email

We support the actions, communications, and decisions of our Public Health Officer, Dr. Berry. Do not allow any
bullying from community members who think that individual rights should outweigh the health, and thereby the
safety, of all of us. Let her do her job. We think she is taking appropriate actions and that covid vaccine passports
should be more widely required and checked.

Please give the Doctor both IT and physical support and protection so that she may continue her work without
feeling personally threatened.

Karen Teig and Dan Brewer
Sequim, Washington
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From: Linda Carlson
To: DOH WSBOH
Subject: Support for Alison Berry MD, Clallam County Health Officer
Date: Wednesday, October 13, 2021 9:09:14 AM

External Email

I will not be attending today’s meeting but hope you can log my comment as support for Dr. Berry. If
she says, “Mask up!,” I believe we should mask up. If she says, “Stay home,” I’m staying home. We
have too many people at risk---too many children, too many with compromised health, too many
health-care providers---to be careless.
 
Linda Carlson
Sequim
 

mailto:lindacarlson@earthlink.net
mailto:WSBOH@SBOH.WA.GOV


From: horsemom8452
To: DOH WSBOH
Subject: Support for Dr. Allison Berry
Date: Tuesday, October 12, 2021 9:52:20 PM

External Email

To Whom It May Concern:

There has been a complaint filed against Dr. Allison Berry, Health Officer for Clallam
County and Jefferson County. 

I fully support her efforts to protect the citizens of Clallam County by issuing a mandate
requiring people entering bars and restaurants to be vaccinated. At the time of her mandate,
our county hospitals were close to exceeding capacity due to the high number of covid-19
patients.

Dr. Berry has worked tirelessly and courageously on behalf of our residents. She has been
slandered, threatened, and harassed by many who opposed this mandate.

It is my hope that you determine that Dr. Berry did act within her capacity as our Public
Health officer.

Sincerely. 
Janet Popelka 
148 Sunset Place 
Sequim, WA 98382

Sent from my Verizon, Samsung Galaxy smartphone
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From: Joyce Cameron
To: DOH WSBOH
Subject: Support Letter For Dr. Berry
Date: Tuesday, October 12, 2021 9:23:27 PM
Attachments: Dr. Berry Letter.abw

External Email
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  12 October 2021
 
  
  To whom It May Concern:
  
   Dr Berry acted within her authority in issuing a vaccine mandate covering bar and restaurant patrons, and I support her sensible public health measures. She has also courageously stood up to attempts to bully and defame her.
  
  She is a valued public servant, and I urge the State Board of Health to dismiss the complaints against her.
  
  Joyce Cameron
  171 America Blvd
  Sequim, Wa., 98382





From: Nick Friess
To: DOH WSBOH
Subject: Support of Dr. Allison Berry
Date: Tuesday, October 12, 2021 6:06:19 PM

External Email

Greetings WA Board of Health members:

I'm not much for form letters so I will get straight to the point in my own words and thoughts.

I wholly support Doctor Barry in her work guiding the health decisions for Clallam and Jefferson Counties
through these trying times of the Covid-19 Pandemic. There is no easy path forward through all of this,
but I feel the process should be guided by those who have studied and worked in this field, those who just
might have a bit more specific knowledge of this matter than most of us. I feel her decisions are based on
the best information she has available at the moment.

The situation we face has been, and remains, serious, and unfortunately also controversial. No one likes
their freedoms curtailed, or inconveniences imposed upon them, unless there is good reason. It seems
that at the moment there are over 700,000 good reasons, unless we are determined to add to that count.
Let alone those who may suffer some long term side effects from the disease.

We have the tools: distancing, masks, vaccines. Do we have the will? Are we willing to make these small
sacrifices for the health and welfare of our fellow citizens? Do we care?!

I for one care about others of this great nation of ours. Always have, always will. I feel the overburdened
medical community also cares. They dedicate their lives to it.

I want to go on record to say I am vehemently opposed to this petulant reluctance to abide by some basic
health precautions becoming cloaked in some form of super-patriotism. For me, being a patriot is serving
your fellow countrymen. Don't try to camouflage your selfish and self-centered righteousness in the flag or
the pledge.

This a well blessed country with a level of prosperity and freedoms that are but a dream in many parts of
the world. We are very lucky to be here. I hope we can appreciate it and each other enough to do what is
necessary to finally get through this long dark tunnel of the pandemic and on to better times.

Nick Friess
Former Greene Beret Medic, served with MACV SOG and Special Forces IV Corps Mobile Strike Force in
Southeast Asia until severely wounded.
Retired (medical): Sergeant and amputee.

mailto:beyondbamboo@yahoo.com
mailto:WSBOH@SBOH.WA.GOV


From: Judy Russell
To: DOH WSBOH
Subject: Support of Dr. Berry
Date: Wednesday, October 13, 2021 10:51:23 AM

External Email

My husband and I support the various actions that Dr. Berry have implemented to keep Clallam and Jefferson
Counties safe during this pandemic.  This includes mask and proof of vaccination mandates for indoor eating and
drinking.  I have followed Covid studies done by several epidemiologists, public health doctors and infectious
disease experts.  These have shown the benefit of masking and vaccination.  Unfortunately, some in our community
have used misinformation and “personal” freedoms to endanger all of community.
Judy Russell/Carlis Diaz, 582 Doe Run Rd.

Sent from my iPad
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From: Jan Unruh
To: DOH WSBOH
Subject: Support of Dr. Berry
Date: Wednesday, October 13, 2021 7:10:44 AM

External Email

Dr. Berry  acted within her authority in issuing a vaccine mandate covering
bar and restaurant patrons, and I support her sensible public health
measures. She has also courageously stood up to attempts to bully and
defame her.

"She is a valued public servant, and I urge the State Board of Health to
dismiss the complaints against her.

Signed, Janice Unruh
852 ESpruce Street
Sequim, Washington 98382
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From: Testify Online Survey
To: DOH WSBOH
Subject: Survey Response: Testify Online *
Date: Wednesday, October 13, 2021 11:13:17 AM

The following survey response is submitted:

 1. State Board of Health Meeting Date:
 

 October 13, 2021

 2. Agenda Item or Issue:
 

 11. 11. Clallam County Public Health District Complaint – Possible Action

 3. Your Name:
 

 Steve Bearman

 4. Do you have a professional title?

 2. No

 5. Are you representing an organization?

 2. No

 6. Address:
 

 71 W Bluff Dr

 7. Email:
 

 steve@sbearman.com

 8. Phone Number (Include Area Code):
 

 (562) 822-0609

 9. Do you have any special expertise relevant to this topic?

 1. Yes
 I model epidemics.

 10. Are you testifying on a specific proposal under consideration by the board?

 1. Yes
 A complaint agains Clallam County Health Officer Berry, to find that she violated laws, and to remove

her from her responsibilities.

 11. Are you Pro or Con on the proposal?
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 2. Con

 

At the time of Dr Berry’s directive, Clallam's new case rate was more than ten (10) times the
threshold for the "High" risk threshold. It is still currently about seven times that threshold (data from
Clallam County website). Where there is an epidemic, every day counts (doubling times are short),
and our health department has supported Dr Berry and understands the importance of protecting our
community. My words here also directly represent those of my wife, neighbors, and many colleagues.
We support Dr Berry, her expertise and compassion. We recognize that public health in times of
dangerous epidemics requires sometimes unpopular decisions, often complicated by those who do not
understand and therefore act selfishly and endanger our community. If anything, we must err on the
side of the health of our community--Mother Nature is unforgiving. Thank you!



From: Testify Online Survey
To: DOH WSBOH
Subject: Survey Response: Testify Online *
Date: Tuesday, October 12, 2021 7:27:40 PM

The following survey response is submitted:

 1. State Board of Health Meeting Date:
 

 Oct 13, 2021

 2. Agenda Item or Issue:
 

 Item 11

 3. Your Name:
 

 Liz Bumgarner

 4. Do you have a professional title?

 2. No

 5. Are you representing an organization?

 2. No

 6. Address:
 

 1272 Marine Drive Sequim, WA 98382

 7. Email:
 

 lizb1113@GMAIL.COM

 8. Phone Number (Include Area Code):
 

 360 797 1974

 9. Do you have any special expertise relevant to this topic?

 1. Yes

 I have spent many years of my professional life working on national and international health issues and
human rights, in addition to the areas of health education and misinformation for the public as well as
government decision makers.

 10. Are you testifying on a specific proposal under consideration by the board?

 1. Yes
 I would like to testify on about the complaint against Dr. Berry

 11. Are you Pro or Con on the proposal?
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 2. Con
 I support the action of Dr. Berry



From: Testify Online Survey
To: DOH WSBOH
Subject: Survey Response: Testify Online *
Date: Wednesday, October 13, 2021 11:39:54 AM

The following survey response is submitted:

 1. State Board of Health Meeting Date:
 

 Oct. 13

 2. Agenda Item or Issue:
 

 Complaint v. Clallam County Public Health Officer, Dr. Berry

 3. Your Name:
 

 Timothy L. Wheeler

 4. Do you have a professional title?

 1. Yes
 Acting Chair, Voices for Health & Healing

 5. Are you representing an organization?

 1. Yes
 Voices For Health & Healing

 6. Address:
 

 164 Honeybee Ln

 7. Email:
 

 greenpastures164@gmail.com

 8. Phone Number (Include Area Code):
 

 (360) 683-0735

 9. Do you have any special expertise relevant to this topic?

 2. No

 10. Are you testifying on a specific proposal under consideration by the board?

 1. Yes
 The complaint against Dr. Berry seeks an investigation of her role in a COVID-19 mandate. We

strongly oppose this proposal and urge the SBOH to dismiss the complaint.
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 11. Are you Pro or Con on the proposal?

 2. Con

 

We fully support Dr. Berry. She has worked tirelessly to protect the lives and health of the peoole in
our community. She has exercised her authority to issue mandates, helped organize our vaccinations
against COVID-19 with unfailing skill and discretion. Despite threats, ateermpted intimidation, hatred
bordering on terrorism, from a tiny minority, she has been cool, poised, and courteous. Dr. Berry is
an outstanding public official who has won the love and admiration of the overwhelming majority of
residents in Clallam and Jefferson County.



From: Alex Fane
To: DOH WSBOH
Subject: We support Clallam County Public Health Office Dr. Berry
Date: Tuesday, October 12, 2021 10:43:36 PM

External Email

It is with sadness that we find that Dr. Berry is under attack by anti-vaxxers.

Over the course of the COVID-19 epidemic we have been impressed by the patience, wisdom,
and clear communication by Dr. Berry to our community. 

I volunteered with enthusiasm to help as a member of CERT (Community Emergency
Response Teams) to man our drive-thru vaccination clinics, which saw up to 1,000 Sequim
area residents get their Covid vaccinations per day of the thrice-weekly events. The
coordination and morale of the Clallam County Fire Department District 3, Sequim Police
Department, Jamestown Family Health Clinic, and CERT volunteers exceeded anything I have
ever seen as far as management of an emergency situation, and was received with grateful
appreciation by the community.

When Clallam County COVID-19 infections exceeded 1,000 per 100,000 residents, Dr. Berry
took quick steps to protect our community, which is full of eldery, infirm, and long-term
elderly care facilities. With little regard to her own safety she invoked a mandate for inside-
dining facilities patrons to show proof of vaccination. Her brave action has doubtless saved
innumerable lives, and helped push down the upward curve. Of course, no good deed goes
unpunished, as extremist anti-vaxxers and anti-maskers are now showing us.

After storming the Clallam County Courthouse to get at Dr. Berry, they marched on what they
thought was her house. Thankfully their misplaced zeal exceeded their bearings and they
threatened the wrong household. 

It is a sad day when a qualified and well educated and experienced Public Health Officer such
as Dr. Berry has to take precautions to protect her life.

We ask you to please support Dr. Berry, and all the other Public Health officers in rural
countries across the state, who are putting their lives on the line to protect public health, and
protect us all and our loved ones, including unvaccinated children and the immune-
comprised elderly, from this present scourge.

Dr. Berry deserves the highest appreciation for putting her life on the line to help protect us
all.

Sincerely,

Alex and Teresa Fane
40 Nimbus Lane
Sequim, WA 98382
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From: Chris Clark
To: DOH WSBOH
Subject: We Support Dr Berry
Date: Tuesday, October 12, 2021 10:44:24 PM

External Email

Dear Sir or Madam:

As residents of Jefferson county we support Dr. Berry in her efforts to
protect our community from the ravages of Covid-19. We ask that you
dismiss the complaint against her in issuing a vaccine mandate.

Dr. Berry acted within her authority in issuing a vaccine mandate covering
bar and restaurant patrons, and I support her sensible public health
measures. She has also courageously stood up to attempts to bully and
defame her.

We fully support her policies.

Best regards,

Terrence J Parks
Christine A Clark
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From: Reagan Mead
To: DOH WSBOH
Subject: Commentary on complaint against Dr Allison Berry
Date: Wednesday, October 13, 2021 12:38:46 PM

External Email

Dr. Berry announced on Sept 2nd that restaurants were mandated to require
proof of vaccinations starting Sept 4th. This was only two days prior to Labor
Day, one of the highest profiting weekends a year for restaurants. They had
already ordered food and scheduled staff to prepare for the usually busy Labor
Day weekend. This extremely unexpected mandate was pushed onto restaurants
without any REAL notice. Restaurants have already suffered SO much, and this
was such a low blow to add to it. The health boards’ paychecks might have
been consistent and secure throughout this pandemic, but that is not the case for
all of our community members. Local businesses are the heart of this town and
you’re putting an unreasonable and, frankly, inconsiderate amount of pressure
and stress on an already stressed industry. The death of a local economy should
also be taken into consideration and prevented. 
Respect is a much better tool to rule with than fear… respect and trust has
absolutely been lost in the board and with our health official… and business
owners and citizens alike are absolutely fearful. Fear is ruling, on both sides.
There is zero respect for businesses operations or wellbeing. These are the
people that make our county thrive; they provide jobs and opportunity, attract
tourists and new residents, and promote growth within our community and its
economy… and yet it doesn’t seem like you’re taking into account any of the
damages falling upon our small businesses when making these decisions. Not
even allowing us public commentary before instituting this mandate, as we are
due, further proves that claim. 

I heard someone say in the commentary earlier that people have weaponized
and politicized these issues with protests and threats. I want to start this by
stating they I don’t believe it is EVER okay to threaten violence upon
someone. The 3 protests I have been to in Port Angeles have been peaceful and
nonviolent. Loud, maybe, but not threatening violence or harm to anyone’s
physical well-being. When people feel threatened, they sometimes jump to
threats in return… I condone no violence, but I do recognize and understand the
threat that unvaccinated people and business owners are feeling right now.
Standing up for your rights with assertive and nonviolent protests is an act for
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change, not for violence, and the few extremists who do take it too far do NOT
make up the many. If anything has been weaponized, it is the vaccine mandates
that are being used to coerce people into permanently altering their bodies by
threatening their livelihoods and basic rights and privileges. I also heard that
this has been “highly politicized” by anti-vax/maskers… OF COURSE this is a
political issue… political, by definition, means relating to the government or
the public affairs of a country. This IS a political issue… but not on the part of
just “one side.” If what you mean is that is has become a “partisan” issue, as in
relating to the “right” or “left” I can assure you that people from BOTH parties
take issue with this; and vice versa, I’m sure. 

The real issue here is not misinformation. People are wondering WHY? I’ve
heard multiple times throughout this meeting and the community people
questioning the “what-ifs” and “why’s” of this vaccine. Why isn’t immunity
should be considered? Why are they pushing this so hard? If vaccinated people
can also spread the virus, why is this happening? If vaccinated people are
already protected from symptomatic illness like you guys are saying; why do
they need extra protection? None of these question have anything to do with
misinformation. It’s not MISinformation, it’s a LACK of information. It’s not
VACCINE hesitancy… it’s mRNA vaccine hesitancy… it’s not ANTI-vaccine,
it’s making a cautious health decision about ONE new vaccine that nobody
TRULY knows the long term side effects of. And not knowing the long term
side effects is not misinformation, that’s just the reality, is there any
disagreement on that front? 

We also keep hearing to “follow the real science.” If the science is that
unvaccinated people are spreading covid in restaurants then why are we still
allowing unvaccinated children to dine in?? Dr. Berry’s speech about being
“reasonable” in that regard seems very unscientific to me. Are we going off of
the science or what’s “reasonable” to her??? People are wondering WHY? We
want TRUE information and actions that correlate to that information. We are
only misinformed when that information is withheld. 

We are also told that Ivermectin cannot be used in the treatment of COVID-19
because of a “lack of scientific research” or some kind of “double blind study”
issue. Do those same types of studies exist in regards to the effectiveness of
masks?? Why do doctors and scientists have to prove at the highest level
without doubt (basically) that a well known, safe, and CHEAP drug can help
treat COVID-19 like tons of studies are showing it is… but the CDC doesn’t



have to provide the same research in regards to mask wearing preventing the
spread of COVID? These are questions we have, and being told to comply
without this knowledge and trying to appease us with conflicting answers
meant to pacify is a major reason for vaccine hesitancy, among many others. 
Our government brings in $13Billion a year in taxes on cigarette sales and
$9.5Billion a year in taxes on alcohol sales. The FDA approves junk food with
things that are known to be bad for you in it. On average the FDA recalls 4,500
drugs and medical devices a year. This is NOT misinformation. Wondering if
our health is truly what’s being considered based on this information is not
selfish or unreasonable. And continually stating that hesitancy is only created
DUE to misinformation is misinformation in and of itself… taking medications
out of context by saying it’s a “horse dewormer” when it’s also WIDELY used
to treat humans, is misinformation… they also prescribe Vicodin and Benadryl
to dogs, but advertising it as JUST that as a headline like is being done with
Ivermectin is just purposefully misleading. How can anybody not agree with
that? It doesn’t matter if you agree with it being a potential treatment for covid
or not… describing it in a way that makes it look ridiculous to even prescribe to
humans is dishonest and manipulative. 

Has anyone from the board of health even inspected the schools and how
they’re instituting these mask mandates?? Children are getting blistered faces
from them and some schools are forcing these poor kids to do PE with them
on… are you kidding me? I have over 15 different articles and studies about the
potential risks of long term mask wearing, a lot of them from credible scientific
study sites (like pubmed) and quite a few articles and videos from diff doctors
and scientists. How can any of you say that this research is “misinformation”
without even seeing it?  And if it isn’t, why aren’t you telling us BOTH the
risks and benefits that we should be privy to? The way they store the masks in
schools is completely unsanitary and counter productive (photograph of the
pocket chart the is used to store masks when kids go to meals and recess
attached below. Each pocket has a kids name on it and the kids stuff them in
the pockets on their way out the door. Right next to each other. How is that in
compliance with any safety measures?? Gross! Why is our health board not
addressing this or actually guiding establishments through their mandates
successfully and safely? It’s it’s TRULY about our health, then why aren’t you
making sure that these mandates are being carried out properly? 
-Reagan Lausche 



(Franklin elementary; 1st grade class mask storage system… )



From: Rose Marschall
To: DOH WSBOH
Subject: Dr. Allison Berry
Date: Tuesday, October 12, 2021 6:39:12 PM

External Email

10/12/21

Dear State Board of Health,

I am writing to be put on your agenda for your ZOOM hearing tomorrow.  Where is this at as I will be in Tacoma in
the am, and maybe I can attend in person?

I do not support Dr. Allison Berry's Restaurant VAX Passport.  

1. This is an egregious assault on the Freedom's of American citizens.   This is against the 1st, 4th and 14th
Amendments of the Constitution For the United States of America.   in Marbury vs. Madison, 1803; it says
the Supreme Court  said "That any laws that are against the Constitution are "Null and Void."   I have a
whole list of Supreme Court rulings I wish I could send to you.  If I have time I will have my husband scan
them to you.

2. This is against the Civil Rights Act of 1964.  This VAX ID PASSPORT is clearly discriminating against
those that choose for whatever reason to not get vaccinated.  One Commission said he would recommend
that restaurants put the VAXXED on one side of their Restaurant and the Unvaxxed another.   Does that
sound like segregation?

3. This is also against the ADA/HIPAA laws....as you start asking for people to reveal their Health status by
asking if they have been VAXXED.

4. This is also Against the Nuremberg Code of Ethics.

I highly recommend that the Wa. State Board of Health, research the above,, and rescind Dr. Allison Berry's position
as Health Director or recommend the Clallam Commissioners that voted her in take aciton to remove her.   She does
not deserve this position.  If you do not...you are complicit in the breaking of the 4 Laws above.

Thank you for your attention.

Sincerely,
Rose Marschall

I hope that I can speak at this meeting tomorrow.

Sincerely,

Rose Marschall

-- 
Rose Marschall
Inner Harmony-
"Impossible Things Are Happening Every Day"
360-808-2662
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Any form of publication of these private emails are abuses of private intellectual property
without the consent of the author. Copyright, Service and Trademark laws can and will be
applied to any abuses of this private intellectual property at a fine of $1 million per offense.



From: Ron Runyon
To: DOH WSBOH
Subject: Dr. Allison Berry
Date: Tuesday, October 12, 2021 6:29:39 PM
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To whom it may concern,

I do Not support Dr. Berry or the mandate.

Ron Runyon
galuteron@icloud.com

https://replaceyourmortgage.net/?rfsn=5631577.2129658
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From: Daniel J. O"Keefe
To: DOH WSBOH
Subject: DR. BERRY In Clallam County
Date: Wednesday, October 13, 2021 10:51:27 AM

External Email

Per the Vaccinated only access to sit down eating in restaurants.

What DATA evidence did Dr. Berry provide to the County board to show patron Covid
transmission prior to the mandate in order to qualify the decision. 

What were those numbers over what period of time?. Not percentages. Actual numbers as
percentages can be misleading.

And thus, what DATA has Dr. Berry provided to support her assertion of a 45% decrease in
cases that she associates with that mandate? This would presume that there is a verifiable
patron case count reduction. 

It is easy to suggest a 45% reduction if there were 2 cases before the mandate across the whole
county and now there is only 1 case.....please ask her to provide verifiable DATA of numbers
from confirmed patron transmission. The apparent impetus for the mandate.

Thank you,

Daniel J. O'Keefe
Port Angeles
(360) 808-2052

mailto:kodocoto@gmail.com
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From: Jodi Wilke
To: DOH WSBOH
Subject: For Public comment
Date: Wednesday, October 13, 2021 10:47:42 AM
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Please submit to public records regarding today's webinar meeting

wsboh@sboh.wa.gov

---------- Forwarded message ---------
From: Jodi Wilke <jodiwilke@gmail.com>
Date: Fri, Sep 24, 2021 at 9:10 AM
Subject: Re: For Public comment
To: <dboughton@co.clallam.wa.us>

To Dee Boughton, (how shall I refer to you?)

Perhaps you did not thoughtfully consider my letter to the Undersheriff? It appears to me
that there was no consideration to proper administrative procedure in this recent declaration
that citizens should be conscripted to act as workers for the County Health Dept. or as some
form of police force. The original email copied below outlines just a few of my concerns.
This imposition on private citizens and businesses is an unfunded mandate for which
virtually NONE of the business owners or employees have been trained, licensed or
prepared in the least for this role. Further, it appears to have been capriciously applied
without any known evidence as to its requirement from a public health or safety standard. It
has been applied by the declaration of an appointed public official, Alison Berry, who does
not even bother to obey her own mandates (see attached image).

I am not an expert in the application of public policy law, but it seems obvious to me that
this expectation that private citizens should participate in the undermining of their own right
to conduct commerce must have some form of :

proven justification identifying and quantifying the hazard and the benefit for which
this mandate is imposed across the full economic spectrum, 
a process to implement fairly among all business models proven to present this
"hazard", not just the low-hanging fruit of restaurants and bars 
paid training programs with legislatively approved funding source to conduct training,
since it would be tax funded,
official approved and justified content for training sessions,
safety concerns for the employees and owners who will have to confront patrons, and
possibly eject them from businesses.
Safety concerns for patrons who may be asked to conform to mandates that are
inappropriate for their personal health conditions
substitute income or stimulus package to offset the loss of income for business owners

mailto:jodiwilke@gmail.com
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who are negatively affected by this capricious imposition. 
Income replacement for the employees who are negatively affected
and that this income should be provided at prevailing wage since it is a government
mandate.

Further, under what such authority does the health department or the director of health act in
such a capacity as to require citizens to act as "enforcers" of such a mandate? How can the
department relinquish their responsibility and unofficially deputize common citizens to
perform their work in an untrained and uncompensated capacity? How can the department
require citizen business owners to perform actions that limit and could destroy or undermine
their own businesses? How has this authority been delegated and through what due process
can citizens seek to redress the harm caused?

These are just a few of my concerns with the imposition of mandatory medical mandates in
any business setting. Considering the potential hazards and economic hardships this
interference would cause, such an unprecedented action, poorly planned, and erratically
applied, this act is certainly in violation of established administrative procedure. Let us
identify together what sort of process would apply under any other sort of similar public
policy and compare whether the correct process has been applied. I believe our
administrative processes have been violated and I request an evaluation and administrative
hearing on this matter. 

Please provide this information to me. This is my second request.

According to the WA State Constitution, the government cannot capriciously interfere in
commerce in this way. 

Jodi Wilke
360-540-4663

Health Director Alison Berry unmasked at a political summer camp for adults in late August





my Original complaint:
___________________

To whom it concerns.
Please initiate an administrative review of procedure regarding the requirement of business
owners to act as health department workers in determining vaccine status of patrons.
Administrative law appears to have been circumvented in the implementation of
this mandate

Restaurant employees have neither the training or the license to act in a health care
capacity or as a pseudo police authority. THe health department has not provided
for this.
THe Health department lacks the authority to enforce restaurant staff to perform
these duties for which they are unequipped.
THe health department has failed to conduct a study to evaluate the impact of these
policies on the community, the tax shortfall, hardship to businesses, the impact to
tourism, etc
THis plan is being unequitably applied to restaurants and bars as the cause of
outbreaks without any verification that this is true.
THe health department lacks the manpower to perform these duties itself and
cannot defer responsibility or authority to citizens for its own lack of planning



THe health department has failed to conduct adequate public hearings to collect
input from business owners on the various impacts of this mandate
THe health department has failed to conduct adequate public hearings to collect
input from business owners on staffing requirements and compensation for such.
The health department has failed to properly inform lay citizens in advance of the
details of this plan
THe Health Department has failed to consider liability and costs or recompense for
the impacts of this decision
THis policy as it applies towards mandating vaccine proof in all other industry in
Washington state is also likely suspect for breach of administrative procedure.

THere may well be other causes for which this mandate is likely unlawful. We reserve the
right to accommodate for future discovery of these additional facts.

Please inform me of a hearing date set for administrative review of this poorly enacted and
major policy change.

___________________

On Wed, Sep 22, 2021 at 6:47 PM Jodi Wilke <jodiwilke@gmail.com> wrote:

---------- Forwarded message ---------
From: Boughton, Dee <dboughton@co.clallam.wa.us>
Date: Mon, Sep 20, 2021, 11:17 AM
Subject: Re: For Public comment
To: jodiwilke@gmail.com <jodiwilke@gmail.com>
Cc: Cameron, Ron <rcameron@co.clallam.wa.us>

Ms. Wilke,

 

I am reaching out to you on behalf of the Clallam County Sheriff’s office.  You emailed
Undersheriff Ron Cameron requesting an administrative review.  I am emailing you,
because you initially contacted the Sheriff’s Department via email.  I work in the civil
division of the Clallam County Prosecutor’s office, and I represent the C.C.S.O.  I am
hoping that you can clarify your request so that we can understand what it is you are
requesting.  You mentioned in your original email a “procedural evaluation” and that
citizens should be able to have access to “this kind of process”.  The Sheriff’s Department
is unclear regarding what you are referring. 

 

Could you contact me via email or phone to discuss your request?  I look forward to
talking with you and getting a better understanding so that we can take appropriate action
on your matter. 

mailto:jodiwilke@gmail.com
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Best Regards,

 

Bert Dee Boughton | Deputy Prosecuting Attorney | Clallam County

223 E. 4th Street, Ste. 11 | Port Angeles, WA 98362 | cell: 360.477-3125 | fax: 360.417.2543|
dboughton@co.clallam.wa.us

 

Virus-free. www.avast.com

-- 
Sue Forde
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From: Renee
To: DOH WSBOH
Subject: Public Comment
Date: Wednesday, October 13, 2021 9:51:35 AM

External Email

RE: Complaint against Dr. Alison Berry, Clallam County Public Health Officer
 
Dear WSBOH:
 
The purpose of this comment is to urge you to stop the mandate put forth by
Clallam & Jefferson Countys’ public health officer, Alison Berry for the following
reasons:
It violates
        The mandate currently in place in Clallam County is:

1. Unconstitutional, particularly the Ist, 4th and 14th Amendments.
2. Unlawful-violating HIPAA, the Health Insurance Portability &

Accountability Act, by requiring vaccination certificates be publicly
displayed to enter a restaurant. No such certificates have ever been
required for any other communicable diseases such as aids or small pox. 
They are NOT ALLOWED under the law.

3. Unlawful-violating the ADA act, which models the Civil Rights Act of
1964, discriminating against unvaccinated persons, those who choose not
to have an experimental, untested mRNA injection forced into their
bodies; an injection that forever interferes with their own Creator-
designed immune system. Prior to Covid 19, no vaccines have ever been
approved without 4-10 years of thorough testing. This vaccine was
granted an “experimental, investigatory injection” status in less than a
year, bypassing all safety standards applied to vaccine testing protocol.
It is dangerous and untested. No one knows the longterm effects of this
thing.

4. Immoral-violating all 10 of the Nuremberg Codes written & agreed upon
in 1947 by all civilized nations, that no person shall ever again be forced
to accept medical procedures (as perpetrated by the Nazis during
WWII) without informed consent; INFORMED CONSENT without any
duress, manipulation, coercion or force of any kind. This mandate is
nothing but coercion. Each person has the inalienable right to choose
what is put into their own bodies.

5. There is mounting evidence worldwide these vaccines are more of an
endangerment to human health than covid itself. Eminent doctors and
scientists are urging an immediate halt to vaccine mandates. Why?
Vaccines:
1. Do not prevent infection or re-infection; do not prevent breakout

cases. The most highly vaccinated countries in the world have the
highest breakout rates (86% in Israel & 77% in Iceland of breakout
cases are fully vaccinated persons). Pharmaceutical companies are
now dictating boosters are necessary to maintain effectiveness.
Why? Because the vaccines are not working.

mailto:reneerenninger360@gmail.com
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2. Do not prevent transmission. Why do masks and social distancing
continue to be required even after one is vaccinated? Vaccines are
not working.

3. Do not “Keep our communities safe” as so falsely prescribed in the
media.

4. Vaccines are actually generating vaccine-resistant variants.
5. Vaccines compromise natural immunity (as provided by the Creator)

via delivery of synthetic mRNA & spike protein which penetrates
every organ system as well as crossing the blood-brain barrier. As
spike proteins attach to ACE2 receptors throughout the body,
microclots are formed. There is great concern among doctors &
scientists worldwide that these clots are leading to debilitating &
chronic diseases; diseases such as multisystem inflammatory
syndrome, herpes, shingles, cancer and more.

6. County’s Dept of health and Human Services (CCHHS) is untilizing
skewed CDC guidelines to justify rollout of this mandate. For
example item #8, page 3, states,”94% of those hospitalized for covid
19 in WA State between Feb 1, 2021 and August 21, 2021 were not
fully vaccinated. 92% of those who died during that same time period
in WA State were not fully vaccinated.  In other words these
statistics are pointing to VACCINATED INDIVIDUALS!. The CDC
criteria as ‘unvaccinated’ are those who have received one covid 19
injection, or received 2 covid 19 injections & within a 14 day period,
having  suffered an adverse outcome event or death, are listed as
‘unvaccinated’ in the statistical data. The is a gross deception of
criminal proportions! The unvaccinated are simply being used as a
scapegoat to take attention away from overwhelmling evidence that
the vaccines themselves are the cause of breakout cases worldwide,
are the cause of variants, and are the cause of viral transmission.
 They do not prevent infection, transmission or spread of the virus
over time.

7. The CDC advocates vaccinating the population with the same vaccines
to control covid 19 variants. Just as in the case of the flu, there are
questions whether the vaccine for any given season will prevent
infection from the most current variant of the flu virus. The same
holds true for covid 19

I urge you on the basis of
-Overwhelming evidence that the vaccines are endangering the
health & lives of all populations when the recovery rate for covid 19
for most age groups is 99%. The VAERS site clearly shows 10’s of
thousands of post-vaccinated people have succumbed to serious
injury, permanent disability and death;
-Have not been thoroughly tested; we do not know the long-term
effects of mRNA vaccines;
 -That mRNA technology has never been approved for human use,
-That in the 2nd phase of clinical trials 100% of the ferrets died.

I urge you to stop this mandate in Jefferson & Clallam County as well as any
other location in the state where it may be implemented.
Sincere regards, E. Renee Renninger
10/13/2021
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From: Grace Robinson
To: Rose Marschall; DOH WSBOH
Subject: Re: Dr. Allison Berry
Date: Tuesday, October 12, 2021 7:19:10 PM

External Email

Get Outlook for Android

From: Rose Marschall <rosemarschall@gmail.com>
Sent: Tuesday, October 12, 2021 6:38:55 PM
To: wsboh@sboh.wa.gov <wsboh@sboh.wa.gov>
Subject: Dr. Allison Berry
 
10/12/21

Dear State Board of Health,

I am writing to be put on your agenda for your ZOOM hearing tomorrow.  Where is this at as I will be in Tacoma in
the am, and maybe I can attend in person?

I do not support Dr. Allison Berry's Restaurant VAX Passport.  

1. This is an egregious assault on the Freedom's of American citizens.   This is against the 1st, 4th and 14th
Amendments of the Constitution For the United States of America.   in Marbury vs. Madison, 1803; it says
the Supreme Court  said "That any laws that are against the Constitution are "Null and Void."   I have a
whole list of Supreme Court rulings I wish I could send to you.  If I have time I will have my husband scan
them to you.

2. This is against the Civil Rights Act of 1964.  This VAX ID PASSPORT is clearly discriminating against
those that choose for whatever reason to not get vaccinated.  One Commission said he would recommend
that restaurants put the VAXXED on one side of their Restaurant and the Unvaxxed another.   Does that
sound like segregation?

3. This is also against the ADA/HIPAA laws....as you start asking for people to reveal their Health status by
asking if they have been VAXXED.

4. This is also Against the Nuremberg Code of Ethics.

I highly recommend that the Wa. State Board of Health, research the above,, and rescind Dr. Allison Berry's position
as Health Director or recommend the Clallam Commissioners that voted her in take aciton to remove her.   She does
not deserve this position.  If you do not...you are complicit in the breaking of the 4 Laws above.

Thank you for your attention.

Sincerely,
Rose Marschall

I hope that I can speak at this meeting tomorrow.

Sincerely,

Rose Marschall
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-- 
Rose Marschall
Inner Harmony-
"Impossible Things Are Happening Every Day"
360-808-2662

Any form of publication of these private emails are abuses of private intellectual property
without the consent of the author. Copyright, Service and Trademark laws can and will be
applied to any abuses of this private intellectual property at a fine of $1 million per offense.



From: Grace Robinson
To: Rose Marschall; DOH WSBOH
Subject: Re: Dr. Allison Berry
Date: Tuesday, October 12, 2021 7:19:10 PM

External Email
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From: Rose Marschall <rosemarschall@gmail.com>
Sent: Tuesday, October 12, 2021 6:38:55 PM
To: wsboh@sboh.wa.gov <wsboh@sboh.wa.gov>
Subject: Dr. Allison Berry
 
10/12/21

Dear State Board of Health,

I am writing to be put on your agenda for your ZOOM hearing tomorrow.  Where is this at as I will be in Tacoma in
the am, and maybe I can attend in person?

I do not support Dr. Allison Berry's Restaurant VAX Passport.  

1. This is an egregious assault on the Freedom's of American citizens.   This is against the 1st, 4th and 14th
Amendments of the Constitution For the United States of America.   in Marbury vs. Madison, 1803; it says
the Supreme Court  said "That any laws that are against the Constitution are "Null and Void."   I have a
whole list of Supreme Court rulings I wish I could send to you.  If I have time I will have my husband scan
them to you.

2. This is against the Civil Rights Act of 1964.  This VAX ID PASSPORT is clearly discriminating against
those that choose for whatever reason to not get vaccinated.  One Commission said he would recommend
that restaurants put the VAXXED on one side of their Restaurant and the Unvaxxed another.   Does that
sound like segregation?

3. This is also against the ADA/HIPAA laws....as you start asking for people to reveal their Health status by
asking if they have been VAXXED.

4. This is also Against the Nuremberg Code of Ethics.

I highly recommend that the Wa. State Board of Health, research the above,, and rescind Dr. Allison Berry's position
as Health Director or recommend the Clallam Commissioners that voted her in take aciton to remove her.   She does
not deserve this position.  If you do not...you are complicit in the breaking of the 4 Laws above.

Thank you for your attention.

Sincerely,
Rose Marschall

I hope that I can speak at this meeting tomorrow.

Sincerely,

Rose Marschall
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-- 
Rose Marschall
Inner Harmony-
"Impossible Things Are Happening Every Day"
360-808-2662

Any form of publication of these private emails are abuses of private intellectual property
without the consent of the author. Copyright, Service and Trademark laws can and will be
applied to any abuses of this private intellectual property at a fine of $1 million per offense.



From: Patti Monson & Diane Harvey
To: DOH WSBOH
Subject: FYI
Date: Wednesday, October 13, 2021 5:47:00 AM

External Email

Complaint filed against Berry | Peninsula Daily News
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From: Lisa Templeton
To: DOH WSBOH
Subject: Public comments for the Board re today"s meeting
Date: Wednesday, October 13, 2021 11:25:50 AM
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Comments for the Board, as I did not have time for this in my public comment:

Regarding the pediatric COVID-19 injections, this may be the first time in history that adults, at a
societal level, are not protecting children, but are instead expecting children to suffer in order to
protect adults from an infectious disease that is statistically no worse than annual influenza except
for in the very old and infirm. Public health policy is turning our children into human shields. This is a
violation of medical and moral ethics.

I implore you to do everything in your power to prevent mandates of COVID-19 vaccines,
experimental or otherwise, for our children.

Sincerely,

Lisa Templeton

Washington State resident
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Subject: IT IS INSANE FOR THE UNITED STATES AND THE STATE DEPARTMENT TO NOT EXONERATE THE INNOCENT AND REFUSE TO PROSECUTE THE
INSANITY OF FABRICATING CRIMES. I WANT MY RIGHTS ENFORCED.

Date: Wednesday, October 13, 2021 12:26:36 PM
Attachments: 27 days in jail for the false accusation of crime, NO NOTICE FROM THE COURT, CONCEALMENT OF WARRANT AND THE WRONG LAST KNOWN ADDRESS,

TRILLIONS.pdf
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HERE ARE SOME LINKS AND EVIDENCE THAT I
AM MENTALLY STABLE, COMPETENT AND HAVE
NEVER DONE ANYTHING CRIMINAL.  THE STATE
DEPARTMENT OF THE UNITED STATES, THE REAL
STATE DEPARTMENT; THE STATE DEPARTMENT
IN THE WASHINGTON D.C. AREA CAN BE SUED
AND PROSECUTED FOR NUMEROUS FELONIES
AND FEDERAL OFFENSES.  

I WANTED EVERY NATION THAT HAS A STATE
DEPARTMENT TO UNDERSTAND THE TREATY
OBLIGATIONS, THE CONVENTIONS AND THE
LEGAL PROBLEMS THE UNITED STATES HAS FOR
CONCEALMENT OF BRADY MATERIAL.  

SINCE MOST NATIONS OF THE WORLD HAVE A
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Introduction
The complicated nature of various terms and 
phrases relating to bail and pretrial release 
or detention can sometimes lead to confusion 
and misuse of those terms. That, in turn, may 
lead to unnecessary quibbling and distraction 
from fundamental issues in the administra-
tion of bail and pretrial justice. Some of this 
confusion and misuse is quite understand-
able. For example, in his Dictionary of Modern 
Legal Usage, Bryan Garner describes the term 
“bail” as “a chameleon-hued legal term,” with 
strikingly different meanings depending on its 
overall use as either a noun or a verb.1 A term 
like “habeas corpus,” as another example, has 
little meaning to one not fully immersed in the 
legal waters of the American system of justice. 
How does one sum up a concept like habeas 
corpus, when, as the online company Twitter 
said when explaining its own service in March 
of 2010, “it’s a whole thing?”


Misuse of terms can be caused by simple lack of 
education. That “bail” is used primarily to refer 
to amounts of money is likely due only to a lack 
of education for not only the public and the 
press, but also for some criminal justice prac-
titioners. Other terms are often so ingrained in 


usage that they seem correct even when they 
are misused. For example, the terms “pretrial” 
and “pretrial services” are sometimes used as 
short-hand nouns referring to pretrial services 
agencies or programs (e.g., “Pretrial wants to 
eliminate commercial bail bonding.”), instead 
of their proper use as (1) a period of time, and 
(2) the actual services provided by the pretrial 
services agency or program.


These predominantly legal terms are difficult 
enough without any layer of confusion and 
misuse. Accordingly, this glossary of terms and 
phrases has been written to provide current 
definitions, in context, and with historical 
references as needed, to clarify a comprehen-
sive set of common terms relating to bail and 
the pretrial release and detention decision. 
The authors hope that the glossary will be 
used to find consensus on common terms and 
phrases to avoid needless distractions from the 
important work of making the administration 
of bail more effective. References to Black’s 
Law Dictionary (or “Black’s”) are to the Ninth 
Edition.2
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Adversary System
Black’s calls it “[a] procedural system, such as 
the Anglo American Legal System, involving 
active and unhindered parties contesting 
with each other to put forth a case before an 
independent decision maker.” According to 
Michael Asimow, “[t]he central precept of the 
adversary system is that the sharp clash of 
proofs presented by opposing lawyers, both 
zealously representing the interests of their 
clients, generates the information upon which 
a neutral and passive decision maker can 
most justly resolve a dispute.”3 It is typically 
contrasted with the inquisitorial system of 
justice, in which the judge controls most of the 
pretrial and trial procedures, including framing 
the issues, supervising criminal investigations 
and discovery, questioning and cross-exam-
ining witnesses, and summarizing evidence. 
Understanding the adversary system’s impor-
tance at bail is critical, for initiation of adver-
sary proceedings triggers certain rights, such 
as the right to counsel. In practice, judges 
comfortable operating in a system in which 
they are to oversee two sides in the adversarial 
clash of proofs often find that the typical bail 
hearing is overwhelmingly lopsided, many 
times operating with no defense counsel, and 
instead proceeding with defendants who are 
unprepared to argue issues concerning their 
pretrial release. The adversary system presup-
poses somewhat equal adversarial opponents, 
but bail hearings often lack that equality. 


Affidavit
A voluntary declaration of facts written down 
and sworn to by the declarant before an officer 
authorized to administer oaths (Black’s). 
Among other things, affidavits are drafted to 
obtain search warrants and to document an 
officer’s probable cause for making a warrant-
less arrest. In the administration of bail, some 
persons may be tempted to place a greater 


emphasis on this sometimes riveting recitation 
of “facts” and to the charge filed, to the exclu-
sion of other relevant factors used to assess 
risk of flight and to public safety.


American Bar Association (“ABA”) 
Criminal Justice Standards
The American Bar Association is the 400,000-
plus member national association for the legal 
profession and those interested in the legal 
profession. In 1964, the ABA implemented its 
“Criminal Justice Standards Project,” which 
has created and updated best practice stan-
dards on twenty-three areas in criminal justice. 
The Third Edition of the ABA’s Standards 
on Pretrial Release (black letter standards 
approved in 2002, commentary approved in 
2007) are based on empirically sound social 
science research, as well as on fundamental 
legal principles, and have been used by courts, 
legislatures, scholars, and others interested in 
best practices in the field of pretrial justice.


Appearance Bond
see Bail Bond


Appearance Rate
see Court Appearance Rate


Arraignment
A criminal proceeding at which the defendant 
is read the charge or charges and asked to 
enter a plea. The essence of the arraignment 
is the act of pleading (e.g., guilty, not guilty, no 
contest) to the formal charge or charges, and 
although an arraignment may be continued or 
postponed, its goal is to obtain the defendant’s 
plea. The term is sometimes incorrectly used 
to mean the defendant’s “first appearance” 
or “initial appearance,” but the arraignment 
needn’t be the first appearance. As correctly 
noted in Black’s and other sources, the law 
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regarding arraignments varies from jurisdic-
tion to jurisdiction, and is typically explained 
by court rules or statutes governing those 
jurisdictions.


Arrest Warrant
see Warrant


Bail
In criminal law, bail is the process of releasing 
a defendant from jail or other governmental 
custody with conditions set to reasonably 
assure public safety and court appearance. 
“Bail” is perhaps one of the most misused terms 
in the field, primarily because bail has grown 
from the process of delivering the defendant to 
someone else, who would personally stand in 
for the accused if he or she did not appear for 
court, to presently being largely equated with 
sums of money. It is now clear that, whatever 
pure system of “standing in” for a particular 
defendant to face the consequences of non- 
appearance in court may have existed in the 
early Middle Ages, that system was quickly 
replaced with paying for that non-appearance 
first with goods (because standardized coin 
money remained relatively rare in Anglo Saxon 
Britain until the Eighth and Ninth Centu-
ries) and later money. The encroachment of 
money into the process of bail has since been 
unrelenting. And, unfortunately to this day, 
the terms “money” and “bail” have also been 
joined in an unholy linguistic alliance.


This coupling of money and bail is troubling for 
several reasons. First, while money bail may 
have made sense in the Anglo Saxon criminal 
justice system – comprised of monetary penal-
ties for nearly all bailable offenses – the logic 
eroded once those monetary penalties were 
largely replaced with corporal punishment and 
imprisonment. Second, while perhaps logi-
cally related to court appearance (many people 


believe that money motivates human action, 
and in most state statutes, money amounts are 
forfeited for failure to appear), to date money 
has never been empirically related to it – that 
is, no studies have shown that money works as 
an added incentive to appear for court. Third, 
the purpose of bail itself has changed over the 
past 100 years from reasonably assuring only 
court appearance to also reasonably assuring 
public safety, and research has demonstrated 
that money is in no way related to keeping 
people safe. Indeed, this notion is reflected in 
most state statutes, which routinely disallow 
the forfeiture of money for breaches in public 
safety. Fourth, money bail does not reflect 
the criminal justice trend, since the 1960s, 
to make use of own recognizance or personal 
recognizance bonds with no secured financial 
conditions. And finally, in most jurisdictions 
monetary conditions of release have been 
overshadowed by the numerous nonfinancial 
conditions designed to further bail’s overall 
purpose to provide a process for release while 
reasonably assuring court appearance and 
public safety.


Garner has correctly noted the multiple defini-
tions of bail that have evolved over time, most 
of which presuppose some security in the form 
of money.4 For example, besides being defined 
as the security agreed upon, bail was also once 
defined as a person who acts as a surety for a 
debt, and was often used in sentences such as, 
“The bail is supposed to have custody of the 
defendant.”5 However, because much has been 
learned over the last century about money at 
bail (including its deleterious effect on the 
concept of pretrial justice), and because the 
very purpose of bail has also changed to include 
notions of public safety in addition to court 
appearance (preceding a new era of release 
on nonfinancial conditions), defining the term 
“bail” as an amount of money, as many state 
legislatures, criminal justice practitioners, 
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newspapers, and members of the public do, is 
flawed. Thus, a new definition of the term is 
warranted.


Bail as a process of release is the only defini-
tion that: (1) effectuates American notions of 
liberty from even colonial times; (2) acknowl-
edges the rationales for state deviations from 
more stringent English laws in crafting their 
constitutions (and the federal government in 
crafting the Northwest Territory Ordinance of 
1787); and (3) naturally follows from various 
statements equating bail with release from the 
United States Supreme Court from the late 
1800s to 1951 (in Stack v. Boyle, the Supreme 
Court wrote that, “federal law has unequiv-
ocally provided that a person arrested for a 
non-capital offense shall be admitted to bail. 
This traditional right to freedom before convic-
tion permits the unhampered preparation of a 
defense, and serves to prevent the infliction 
of punishment prior to conviction”)6 and to 
1987 (in United States v. Salerno, the Supreme 
Court wrote that, “In our society liberty is the 
norm, and detention prior to trial or without 
trial is the carefully limited exception.”).7


Bail as release accords not only with history 
and the law, but also with scholar’s definitions 
(in 1927, Beeley defined bail as the release of 
a person from custody), the federal govern-
ment’s usage (calling bail a process in at least 
one document), and use by organizations such 
as the American Bar Association, which has 
quoted Black’s Law Dictionary definition of 
bail as a “process by which a person is released 
from custody.”8 States with older (and likely 
outdated) bail statutes often still equate bail 
with money, but many states with newer provi-
sions, such as Virginia (which defines bail as 
“the pretrial release of a person from custody 
upon those terms and conditions specified by 
order of an appropriate judicial officer”),9 and 
Colorado (which defines bail as security like a 


pledge or a promise, which can include release 
without money),10 have enacted statutory defi-
nitions to recognize bail as something more 
than simply money. Moreover, some states, 
such as Alaska,11a Florida,11b Connecticut,11c 
and Wisconsin,11d have constitutions explicitly 
incorporating the word “release” into their 
right to bail provisions.


The phrase “or other governmental custody” 
is added in recognition of the fact that bail, 
as a process of releasing a defendant prior to 
trial, includes various mechanisms occurring 
at various times to effectuate that release, for 
example, through station house release from a 
local police department. The term “with condi-
tions” is added with the understanding that 
by changing the status of an individual from 
citizen to defendant in a court proceeding, each 
release of any particular defendant contains 
at least one condition – attendance at trial – 
and typically more to reasonably assure court 
appearance as well as public safety.


Bail Bond
An agreement between the defendant and the 
court, or between the defendant, the surety 
(commercial or noncommercial surety), and 
the court, originally designed primarily to 
assure the defendant’s appearance in court and 
later expanded in the federal system and most 
states to include public safety protections. 
Bail bonds are sometimes called “appear-
ance bonds,” as all bail bonds are minimally 
appearance bonds, but that term does not fully 
reflect the purpose of bail, which is to normally 
afford release while reasonably assuring court 
appearance and public safety.


Black’s Law Dictionary defines “bond” gener-
ally as an obligation or a promise, and “bail 
bond” as “[a] bond given to the court by a 
criminal defendant’s surety to guarantee that 
the defendant will duly appear in court in the 
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future and, if the defendant is jailed, to obtain 
the defendant’s release from confinement. 
The effect of release on bail bond is to transfer 
custody of the defendant from the officers of 
the law to the custody of the surety on the 
bail bond, whose undertaking is to redeliver 
the defendant to legal custody at the time and 
place appointed in the bond.” A broader defini-
tion, however, correctly takes into account the 
fact that many defendants are released without 
third party sureties, and recognizes the dual 
purpose of bail.


In the law there are numerous types of bonds, 
and specifically several different types of “bail 
bonds,” all of which fall under one of two 
categories of pretrial release from custody or 
confinement: (1) those that require a secured 
financial condition of release; and (2) those 
that do not.12 The United States Department 
of Justice, Bureau of Justice Statistics (“BJS”), 
provides the following categories and explana-
tions of financial bonds that require immediate 
payment or secured guarantee of payment 
prior to a defendant’s release from detention:


[Compensated] Surety bond – A bail 
bond company signs a promissory note to 
the court for the full [money] bail [bond] 
amount and charges the defendant a fee 
for the service (usually 10% [or more] of 
the full [money] bail [bond] amount). If 
the defendant fails to appear, the bond 
company is liable to the court for the full 
[money] bail [bond] amount. Frequently 
the [money bail] bond company requires 
collateral from the defendant [or friend or 
relative of the defendant for the full amount 
of the bail bond] in addition to the fee.


Deposit bond – The defendant deposits 
a percentage (usually 10%) of the full 
[money] bail [bond] amount with the court. 
The percentage of the [money] bail [bond] 


is returned after the disposition of the case, 
but the court often retains a small portion 
for administrative costs. If the defendant 
fails to appear in court, he or she is liable 
to the court for the full [money] bail [bond] 
amount.


Full cash bond – The defendant posts the 
full [money] bail [bond] amount in cash 
with the court. If the defendant makes all 
court appearances, the cash is returned. If 
the defendant fails to appear in court, the 
bond is forfeited.


Property bond – Involves an agreement 
made by a defendant as a condition of 
pretrial release requiring that property 
valued at the full [money] bail [bond] 
amount be posted as an assurance of his or 
her appearance in court. If the defendant 
fails to appear in court, the property is 
forfeited. Also known as ‘collateral bond.’13


BJS also provides the following categories of 
bonds that do not require immediate payment 
or guarantee of payment prior to a defendant’s 
release from detention:


Release on recognizance (ROR) – The 
court releases some defendants on a signed 
agreement that they will appear in court 
as required … [which] includes citation 
releases in which arrestees are released 
pending their first court appearance on a 
written order issued by law enforcement 
or jail personnel. [In many jurisdictions, a 
ROR (also known as “Own Recognizance,” 
“Personal Recognizance,” or “PR”) bond 
may also be an unsecured financial bond if 
it has money attached].


Unsecured bond – The defendant pays no 
money to the court but is liable for the full 
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amount of [the money] bail [bond] upon 
failure to appear in court.


Conditional release – Defendants are 
released under specified conditions. A 
pretrial services agency usually conducts 
monitoring or supervision, if ordered 
for a defendant. In some cases, such as 
those involving a third-party custodian or 
drug monitoring and treatment, another 
agency may be involved in the supervi-
sion of the defendant. Conditional release 
sometimes includes an unsecured bond.14 
There is growing recognition that “typing” 
bail bonds based on a single condition of 
release – money, such as when labeling a 
bail bond a “surety bond” or a “cash bond” 
– is an archaic practice, and thus the better 
practice (as reflected in the ABA Standards) 
is to refer either to “release” or “detention,” 
with release having one or more conditions 
–financial or non-financial – as limitations 
on pretrial freedom.


Bail Bondsman
Also known as a commercial or compensated 
surety, a bail bondsman is one who guarantees 
a defendant’s appearance for court by prom-
ising to pay a financial condition of bond if 
the defendant does not appear for court. Bail 
bondsmen are typically licensed by the state 
and have an appointment from an insurance 
company to act as such. For their services, bail 
bondsmen charge defendants a non-refund-
able fee, and usually require the defendant (or 
his or her friends or family) to collateralize 
the full amount of the financial condition with 
cash or property.


Bail Reform Act of 1966
The first major reform of the federal bail 
system since the Judiciary Act of 1789, which 
established the federal judiciary. The 1966 


Act contained the following provisions: (1) a 
presumption in favor of releasing non-capital 
defendants on their own recognizance; (2) 
conditional pretrial release with conditions 
imposed to reduce the risk of failure to appear; 
(3) restrictions on money bail bonds, which 
the court could impose only if nonfinancial 
release options were not enough to assure a 
defendant’s appearance; (4) a deposit money 
bail bond option, allowing defendants to post 
a 10% deposit of the money bail bond amount 
with the court in lieu of the full monetary 
amount of a surety bond; and (5) review of bail 
bonds for defendants detained for 24 hours or 
more.15 After passage of this Act, many states 
passed similar laws.


Bail Reform Act of 1984
The Act that amended the 1966 Bail Reform 
Act to include danger to the community, or 
public safety, as a consideration in the pretrial 
release and detention decision. The 1984 Act 
mandates “pretrial release of the person on 
personal recognizance, or upon execution of 
an unsecured appearance bond in an amount 
specified by the court . . . unless the judicial 
officer determines that such release will not 
reasonably assure the appearance of the person 
as required or will endanger the safety of any 
other person or the community.”16 The Act 
further provides that if, after a hearing, “the 
judicial officer finds that no condition or combi-
nation of conditions will reasonably assure the 
appearance of the person as required and the 
safety of any other person and the community, 
such judicial officer shall order the detention 
of the person before trial.”17 The Act creates a 
rebuttable presumption toward confinement 
when the person has committed certain delin-
eated offenses, such as crimes of violence or 
serious drug crimes.18 The preventive deten-
tion provisions of the 1984 Act were upheld 
as constitutional in United States v. Salerno.19 
See Salerno
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Bail Schedule
see Money Bail Bond Schedule


Bench Warrant
see Warrant
Bounty Hunter
Also known as a “bail recovery agent,” “fugi-
tive recovery agent,” and other similar terms, 
a bounty hunter is one who seeks to capture 
wanted persons for the reward (bounty) 
offered for the capture. Taylor v. Taintor, 83 
U.S. 366 (1872), is commonly cited as the 
authority for persons to act as bounty hunters 
in the administration of bail. Bounty hunters 
were thought to be an essential ingredient to 
bail administered through a personal surety 
system, which placed enormous responsibility 
on sureties but did not allow them to profit 
from or be indemnified through the bail trans-
action. With the advent of the commercial bail 
system in about 1900, however, the need for 
the bounty hunter function has grown increas-
ingly dubious. Indeed, given the widespread 
capability of traditional law enforcement and 
the tendency for bail bondsmen to collateralize 
the full amount of bail bonds (thus obviating 
the need to “track someone down” to avoid 
payment), there is substantial debate over the 
continued need for the bounty hunter profes-
sion.


Capias
From the Latin for “that you take,” a capias is 
the general name for several types of writs, the 
common characteristic of which is that they 
require the officer to take a defendant into 
custody (Black’s).


Carlson v. Landon
342 U.S. 524 (1952). The United States 
Supreme Court case clarifying the concept of a 


right to bail via the Excessive Bail Clause in the 
federal system, written just four months after 
Stack v. Boyle. In Carlson, the Court wrote:


The bail clause was lifted with slight 
changes from the English Bill of Rights 
Act. In England that clause has never been 
thought to accord a right to bail in all cases, 
but merely to provide that bail shall not be 
excessive in those cases where it is proper 
to grant bail. When this clause was carried 
over into our Bill of Rights, nothing was 
said that indicated any different concept. 
The Eighth Amendment has not prevented 
Congress from defining the classes of 
cases in which bail shall be allowed in this 
country. Thus in criminal cases bail is not 
compulsory where the punishment may 
be death. Indeed, the very language of the 
Amendment fails to say all arrests must be 
bailable.20


Citation
According to Black’s, a citation is (1) a “court 
ordered writ that commands a person to 
appear at a certain time and place to do some-
thing demanded in the writ; (2) A police issued 
order to appear before a judge on a given 
date to defend against a stated charge, such 
as a traffic violation.” The second definition 
seems to reflect more common usage. Cita-
tion release is a large but often ignored part of 
pretrial justice, which involves a host of deci-
sions that occur from arrest until case disposi-
tion, including whether to release an arrestee 
with a citation versus taking that person to jail. 
Despite the fact that pretrial release has not 
been historically viewed as a police function, 
through their discretionary decision-making 
ability to issue citations in lieu of arrests in 
certain cases, “the police are often in the best 
position to provide for the speedy release of 
criminal defendants.”21 Pretrial literature now 
typically discusses citation release under the 
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topic of “delegated release authority,” which 
includes release of defendants prior to their 
first appearance by field officers and jail staff, 
in addition to pretrial services program staff.


Following the principle of releasing defen-
dants under the least restrictive conditions, 
the American Bar Association Criminal Justice 
Standards on Pretrial Release “favor use of 
citations by police . . . in lieu of arrest at stages 
prior to the first judicial appearance in cases 
involving minor offenses.”22 In Part II of the 
ABA Standards, “Release by Law Enforcement 
Officer Acting Without an Arrest Warrant,” 
Standard 10-2.1 states that “[i]t should be 
the policy of every law enforcement agency to 
issue citations in lieu of arrest or continued 
custody to the maximum extent consistent 
with the effective enforcement of the law. This 
policy should be implemented by statutes of 
statewide applicability.”23 Commentary to that 
standard explains that “emphasis on citation 
release (as well as ‘stationhouse’ release) was a 
logical extension of bail reform presumptions 
favoring pretrial release and release under 
least restrictive alternatives as well as encour-
aging diversion from the justice system alto-
gether.”24 ABA Standard 10-2.2 recommends 
mandatory issuance of citation for minor 
offenses, and would require law enforcement 
agencies to document in writing the reasons 
for choosing to take a suspect into custody at a 
secure facility on a minor offense.25 Moreover, 
Standard 10-2.3 recommends that,


[e]ach law enforcement agency should 
promulgate regulations designed to 
increase the use of citations to the greatest 
degree consistent with public safety. 
Except when arrest or continued custody is 
necessary, the regulations should require 
such inquiry as is practicable into the 
accused’s place and length of residence, 
family relationships, references, present 


and past employment, criminal record, 
and any other facts relevant to appearance 
in response to a citation.26


Citations are also sometimes called “desk 
appearance tickets,” and are most used when 
the risk to public safety and for failure to 
appear for court are perceived as low.


Collateral
Generally, collateral is property that is pledged 
as security against a debt (Black’s). Specifi-
cally, collateral in the administration of bail 
is typically a deposit of money or property to 
protect a commercial bail bondsman from loss 
if a defendant fails to appear for court. It can 
come from the defendant, but often comes 
from friends and family of the defendant.


Commercial Surety or Compensated 
Surety
see Bail Bondsman


Condition
A future and uncertain event on which the 
existence or extent of an obligation or liability 
depends; an uncertain act or event that trig-
gers or negates a duty to render a promised 
performance (Black’s). In the administration 
of bail, conditions are requirements that must 
be met to avoid certain consequences. Pretrial 
release often hinges on defendants promising 
to follow certain conditions of release, which 
are set to further the constitutionally valid 
purposes for limiting pretrial freedom (i.e., 
to reasonably assure court appearance and 
public safety). Among many other delineations 
in the law, these conditions may be precedent 
and subsequent. Most bail bond conditions 
are conditions subsequent – that is, release is 
obtained, but if the condition occurs (or fails to 
occur, depending on its wording), it will trigger 
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some consequence, and sometimes bring 
pretrial freedom to an end. Money at bail is the 
quintessential, and typically the only condition 
precedent. Unlike other conditions, some or all 
of a financial condition often must be paid first 
in order to initially obtain release.


Consent of Surety
Primarily used with commercial bail 
bondsmen, consent of surety refers to a written 
document from the bondsman agreeing to 
remain as surety despite good cause for a bail 
bond to be revoked.


Contempt
Black’s defines criminal contempt as “[a]n 
act that obstructs justice or attacks the integ-
rity of the court.” Generally speaking, a court 
can declare a defendant to be in contempt for 
any number of disruptive acts that interfere 
with the administration of justice, including 
violating a formal court order. Contempt of 
court may occur directly (committed in the 
immediate vicinity of the court) or indirectly 
(committed outside of court).


Co-signor
A person, separate from and in addition to the 
defendant, who guarantees compliance with a 
bail bond. Despite having a parallel function 
to that of a commercial surety, the term co-si-
gnor has grown in use primarily to refer to an 
uncompensated surety who guarantees only 
the financial condition of release. See Surety


Court Appearance Rate
A more representative way of expressing the 
court appearance outcome by focusing on the 
more frequent number of court appearances, 
instead of the typically much lower number of 
failures to appear (“FTA”) for court. This rate 
may be calculated at the person level, by deter-


mining how many persons in a group appeared 
for all court events, or at the court event level, 
by determining what percentage of court 
events were attended by any person or group 
of persons. See Pretrial Release Outcomes


Criminal History
Also known as a criminal record, it is a compi-
lation of criminal offenses associated with a 
particular individual. Criminal histories can be 
powerful documents in the administration of 
bail, so great caution is urged in compiling and 
interpreting them.


Defendant
The accused in a criminal proceeding.  


Delegated Release Authority
The entrusting – to law enforcement, or in 
some places, a pretrial services agency or 
program – of judicial authority to release an 
arrested person before his or her first court 
appearance.


Diversion
According to the National Association of Pretrial 
Services Agencies’ Performance Standards 
and Goals for Pretrial Diversion/Intervention, 
pretrial diversion/intervention is “a voluntary 
option which provides alternative criminal 
case processing for a defendant charged with 
a crime that ideally, upon successful comple-
tion of an individualized program plan, results 
in a dismissal of the charge(s).” The purpose 
of such a program is to “enhance justice and 
public safety through addressing the root 
cause of the arrest provoking behaviors of the 
defendant, reducing the stigma which accom-
panies a record of conviction, restoring victims 
and assisting with the conservation of court 
and criminal justice resources.”27 The Pretrial 
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Justice Institute’s website contains links to a 
variety of publications related to this topic.28


Double Supervision or “Doubling Up”
The practice of setting a commercial surety 
bond along with professional pretrial agency 
or program supervision. The National Associ-
ation of Pretrial Services Agencies Standards 
on Pretrial Release recommend not using this 
practice of “doubling-up” supervision:


[p]ending abolition of compensated sure-
ties, jurisdictions should ensure that 
responsibility for supervision of defendants 
released on bond posted by a compensated 
surety lies with the surety. A judicial officer 
should not direct a pretrial services agency 
to provide supervision or other services 
for a defendant released on surety bond. 
No defendant released under conditions 
providing for supervision by the pretrial 
services agency should be required to have 
bail posted by a compensated surety.29


Commentary to that Standard provides the 
following reasoning:


[o]ther provisions of the Standards empha-
size that financial bail should be used only 
if other conditions are insufficient to mini-
mize the risk of nonappearance, and that, if 
[secured] financial conditions are imposed, 
the bail amount should be posted with the 
court under procedures that allow for the 
return of the amount of the bond if the 
defendant makes required court appear-
ances. There is no reason to require defen-
dants to support bail bondsmen in order to 
obtain release (and to pay the bondsman a 
fee that is not refundable even if they are 
ultimately cleared of the charges), and 
the practice of [simultaneously] providing 
for supervision by the pretrial services 
agency simply encourages perpetuation of 


the undesirable practices associated with 
commercial bail bonding. It also drains 
supervisory resources from often under-
staffed and overworked pretrial services 
agencies, making it more difficult to super-
vise the defendants for whom they prop-
erly have responsibility.30


The American Bar Association at one time had 
a position on “double supervision” in its Stan-
dards for Pretrial Release, but it has since has 
removed it “so as to leave no doubt as to the 
imperative nature of the recommendation that 
[commercial sureties] be abolished.”31


Due Process
Refers generally to protecting individuals 
from arbitrary or unfair federal or state action 
pursuant to the rights afforded by the Fifth and 
Fourteenth Amendments of the United States 
Constitution (and similar state provisions). As 
noted by the Supreme Court inUnited States v. 
Salerno, due process is further broken down 
into two subcategories:


So called ‘substantive due process’ prevents 
the government from engaging in conduct 
that ‘shocks the conscience,’ or interferes 
with rights ‘implicit in the concept of 
ordered liberty.’ When government action 
depriving a person of life, liberty, or prop-
erty survives substantive due process scru-
tiny, it must still be implemented in a fair 
manner. This requirement has tradition-
ally been referred to as ‘procedural’ due 
process.32


In the administration of bail, due process 
considerations include fundamental fairness 
arguments that high money bail bonds lead 
to defendants being unfairly punished prior 
to trial, as well as concerns that high money 
bonds and the resulting detention affects the 
fairness of a defendant’s trial and the ultimate 
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disposition of the case. When financial condi-
tions of release result in a defendant’s pretrial 
detention without the type of hearing envi-
sioned by the U.S. Supreme Court in Salerno, a 
procedural due process claim might also prove 
successful.


Eighth Amendment
Typically refers to the Eighth Amendment to 
the United States Constitution, which states 
that “Excessive bail shall not be required, nor 
excessive fines imposed, nor cruel and unusual 
punishments inflicted.” See Excessive Bail


Emergency Release
As it relates to the field of bail and pretrial 
release, it is the release of any prisoner due 
to an emergency situation, such as (and typi-
cally) jail crowding. As a jail’s percentage of 
pretrial inmates rises, that jail’s overall popu-
lation can rise above its operational capacity. 
Because many jurisdictions are uneasy with 
making policy changes affecting the pretrial 
population, one sometimes sees jails releasing 
convicted inmates early, often pursuant to 
elaborate emergency release schemes designed 
to comfort the public. At the extreme, emer-
gency releases are a response to a court order to 
reduce a jail’s population, but some programs 
are voluntary to remain within agreed-upon 
caps based on budgetary or other reasons. 
Emergency releases are relatively rare, but 
represent a significant and often well-publi-
cized failure to manage a jail’s population.


Equal Protection
Refers generally to protecting individuals from 
laws that treat people unequally pursuant to 
the right guaranteed by the Fourteenth Amend-
ment of the United States Constitution (and 
similar state provisions). In addition to consid-
erations of due process (which include funda-


mental fairness arguments that high money 
bail bonds lead to defendants being unfairly 
punished before trial, as well as concerns that 
high money bonds and detention affects the 
fairness of a defendant’s trial and the ultimate 
disposition of the case), many scholars have 
argued that equal protection considerations 
should serve as an equally compelling basis 
for fair treatment in the administration of 
bail, especially when considering the disparate 
impact of money bail bonds on defendants due 
only to their level of income.33


Over the years, this argument has been 
bolstered by language from Supreme Court 
opinions in cases like Griffin v. Illinois, which 
dealt with a defendant’s ability to purchase a 
transcript required for appellate review. In 
that case, Justice Black stated that, “[t]here 
can be no equal justice where the kind of trial 
a man gets depends on the amount of money 
he has.”34 Moreover, sitting as circuit justice to 
decide a prisoner’s release in two cases, Justice 
Douglas uttered the following dicta frequently 
cited as support for equal protection analysis: 
(1) “Can an indigent be denied freedom, where 
a wealthy man would not, because he does not 
happen to have enough property to pledge for 
his freedom?”;35 and (2) “[N]o man should be 
denied release because of indigence. Instead, 
under our constitutional system, a man is enti-
tled to be released on ‘personal recognizance’ 
where other relevant factors make it reason-
able to believe that he will comply with the 
orders of the Court.”36 Overall, despite schol-
arly arguments to invoke Equal Protection 
Clause analysis to the issue of bail, the federal 
courts have not been inclined to do so.


Excessive Bail
A legal term of art used to describe bail that 
is unconstitutional pursuant to the Eighth 
Amendment to the United States Constitu-
tion (or similar state provisions). The Eighth 
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Amendment states that, “Excessive bail shall 
not be required, nor excessive fines imposed, 
nor cruel and unusual punishments inflicted.” 
The Excessive Bail Clause derives from reforms 
made by the English Parliament in the 1600s 
to curb the abuse of judges setting impos-
sibly high money bail to thwart the purpose 
of bail to afford a process of pretrial release. 
The English Bill of Rights of 1689 first used the 
phrase, “Excessive bail ought not be required,” 
which was incorporated into the 1776 Virginia 
Declaration of rights, and ultimately found its 
way into the United States and many other 
state constitutions.


Excessiveness must be determined by looking 
both at federal and state law, but a rule of 
thumb is that term relates overall to reason-
ableness. In United States v. Salerno, the Court 
stated as follows:


The only arguable substantive limitation 
of the Bail Clause is that the Government’s 
proposed conditions of release or detention 
not be ‘excessive’ in light of the perceived 
evil. Of course, to determine whether the 
Government’s response is excessive, we 
must compare that response against the 
interest the Government seeks to protect 
by means of that response. Thus, when 
the Government has admitted that its only 
interest is in preventing flight, bail must be 
set by a court at a sum designed to ensure 
that goal, and no more. Stack v. Boyle, 
supra. We believe that when Congress 
has mandated detention on the basis of a 
compelling interest other than prevention 
of flight, as it has here, the Eighth Amend-
ment does not require release on bail.37


Thus, to determine excessiveness, one must 
“look to the valid state interests bail is intended 
to serve for a particular individual and judge 


whether bail conditions are excessive for the 
purpose of achieving those interests. The state 
may not set bail to achieve invalid interests 
[flight and public safety are valid; at least one 
federal court has held that the state’s interest 
in setting bail at a level designed to prevent the 
arrestee from posting it is invalid, see Wagen-
mann v. Adams, 829 F.2d 196, 211-14 (1st Cir. 
1987), and bail as punishment would also 
undoubtedly be an invalid state interest], nor 
in an amount that is excessive in relation to the 
valid interests it seeks to achieve.”38


The law of Stack v. Boyle is still strong: when 
the state’s interest is assuring the presence of 
the accused, “[b]ail set at a figure higher than 
an amount reasonably calculated to fulfill 
this purpose is ‘excessive’ under the Eighth 
Amendment.”39 Nevertheless, as the language 
in Salerno indicates, financial conditions (i.e., 
amounts of money) are not the only condi-
tions vulnerable to an excessive bail claim. 
Any unreasonable condition of release (e.g., a 
nonfinancial condition having no relationship 
to reducing or ameliorating an identified risk, 
or that exceeds what is needed to assure the 
constitutionally valid state interest) might be 
deemed constitutionally excessive.40


Exoneration
Exoneration generally is the removal of a 
responsibility. In the administration of bail 
and the pretrial process, it is a term of art refer-
ring to one being released from liability on a 
bail bond upon the successful satisfaction of 
all conditions of the bond, upon payment of a 
forfeiture of the bond, or upon the occurrence 
of any other statutorily enumerated justifica-
tion, such as the death of the defendant, the 
surrender of the defendant into custody before 
the forfeiture process is complete, or deficien-
cies in the process affecting a surety’s liability.







GLOSSARY OF TERMS


12


Failure to Appear (FTA)
The phrase typically used when a defendant or 
witness under subpoena does not show up for 
a scheduled court appearance. It is understood 
to carry with it some penalty for the failure, 
such as the issuance of a bench warrant. It has 
sometimes been defined as a “willful” absence 
from a court appointment, but research and 
experience has shown that FTAs needn’t be 
willful to nonetheless occur.


Failure to Appear Rate
see Court Appearance Rate


Felony
A serious crime usually punishable by impris-
onment for more than one year or by death 
(Black’s). Also called “major” or “serious” 
crimes. What is and is not considered a felony 
(and whether it is even called a felony) differs 
among jurisdictions, and the lines of demar-
cation between less-serious felonies and 
more-serious misdemeanors are often blurred, 
so reference to each state’s sometimes complex 
criminal code is necessary to determine the 
precise definition. When reporting crime 
statistics, many entities (including the Federal 
Bureau of Investigation) categorize offenses 
using other classifications, such as “violent” 
and “property” offenses.


First Appearance
The court proceeding in which a criminal 
defendant is first brought before a judge, 
either physically or through some electronic 
transmission. The laws concerning first 
appearances vary among the states, and can 
have different names. For example, in Roth-
gery v. Gillespie County, the case dealing with 
the Sixth Amendment right to counsel at the 
initial appearance, that appearance was called 
an “article 15.17 hearing,” in which the Texas 


courts combined a probable cause determina-
tion with charge recitation and bail setting.41 
The relevant statute typically requires such a 
hearing “without unreasonable delay,” causing 
some practical variation, and usually includes 
an advisement of defendant rights, a recitation 
of charges, and bail bond setting. Also called an 
“initial appearance.” See also Presentment


Forfeiture
To forfeit something generally in the law 
means to lose the right to money or property 
based on the breach of a legal obligation. In the 
administration of bail and the pretrial process, 
forfeiture refers to the procedure in which a 
court orders that the money paid up-front be 
retained by the court or that a surety pay the 
security pledged to the court when a defendant 
fails to fulfill the requirements of a bail bond. It 
is often used in relation to the bond agreement 
between a court, the defendant, and a commer-
cial surety (bail bondsman), with numerous 
complicated statutory provisions governing 
the forfeiture procedure.42


Habeas Corpus
From the Latin, “that you have the body,” the 
term is short for habeas corpus ad subjici-
endum, which means “that you have the body 
to submit to,” and long for “habeas,” as in “the 
defendant filed his habeas petition today.” 
The term “habeas corpus” actually precedes 
any number of writs designed to bring a 
person from one place to another, typically 
court. The most frequently used and referred 
to (ad subjiciendum) is directed to someone 
detaining another person and commanding 
that the detained person be brought to court, 
typically to ensure that the person’s impris-
onment is not illegal. It is one means avail-
able for defendants to obtain judicial review of 
the right to bail, or the amount of a financial 
condition of a bail bond. To Garner, the term 
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habeas corpus “is the quintessential Latinism 
that has taken on a peculiar meaning so that no 
homegrown English term could now supply.”43


It is often referred to as the “Great Writ,” 
in recognition of its importance among all 
other writs, and has been described by the 
United States Supreme Court as “the funda-
mental instrument for safeguarding individual 
freedom against arbitrary and lawless state 
action.”44 As Justice Stevens once wrote, “[t]
he great writ of habeas corpus has been for 
centuries esteemed the best and only sufficient 
defence of personal freedom. Its history and 
function in our legal system and the unavail-
ability of the writ in totalitarian societies are 
naturally enough regarded as one of the deci-
sively differentiating factors between our 
democracy and totalitarian governments.”45


Habeas corpus derives from the famous 1676 
English case of an individual known only as 
Jenkes, who was held for two months on a 
charge that, pursuant to statute, required 
admittance to bail. Jenkes’ case, and cases like 
it, ultimately led to Parliament’s passage of the 
Habeas Corpus Act of 1679, which established 
procedures to prevent long delays before a bail 
hearing was held. The United States explicitly 
incorporated the right of habeas corpus into 
the Constitution in Article 1, Section 9, which 
reads, “[t]he privilege of the writ of habeas 
corpus shall not be suspended, unless when, 
in cases of rebellion or invasion, the public 
safety may require it.” The first Judiciary Act 
provided habeas corpus for federal prisoners, 
and in 1867 Congress expanded the process to 
allow federal courts to grant writs of habeas 
corpus in all cases, including state cases, where 
any person may be restrained in violation of 
the Constitution or U.S. law or treaty. Each 
state typically also has its own habeas right and 
procedure, which is often incorporated into an 
overall postconviction remedy provision.


Like “bail,” habeas corpus is a process, impli-
cating a unique legal procedure and body of 
legal precedent.


Immigration and Customs                    
Enforcement (“ICE”)
The principal investigative arm of the United 
States Department of Homeland Security, 
created in 2003 by merging parts of the United 
States Customs Service and the Immigration 
and Naturalization Service. In some jurisdic-
tions, ICE places immigration holds on defen-
dants that can affect their perceived risk and 
thus their pretrial status.


Incarceration
According to Black’s, it is the act or process 
of confining someone. By most estimates, 
the United States has the highest number of 
inmates and the highest incarceration rate in 
the world, with China (number of inmates) and 
Russia (incarceration rate) coming in second.


Incarcerated Population
Also known at the local level as the jail popula-
tion, the incarcerated population is the number 
persons held in one or more detention facili-
ties. Jail population dynamics are important 
to understand when dealing with policies and 
procedures that affect that population, such 
as those surrounding bail and pretrial release. 
A typical jail is akin to a water barrel, which 
has an overall amount of liquid based on how 
much water is put into it, and how long that 
water stays inside the barrel until it is let out. 
Like the water barrel, the average daily jail 
population is determined by bookings (inflow) 
and length of stay (outflow). Thus, in addition 
to variations in bookings, various jail subpop-
ulations can drive the average daily popula-
tion based on their lengths of stay, and these 
lengths of stay, in turn, are affected by local 
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policies and procedures. As it pertains to bail 
and pretrial release, the Bureau of Justice 
Statistics reports that jail populations peaked 
in 2008, but have been declining since then. 
Nevertheless, approximately two thirds of the 
inmates housed in our nation’s jails are pretrial 
detainees, and the use of secured money at bail 
has increased the lengths of stay of pretrial 
inmates.


Individualized Bail Determination
The notion underlying a risk-based admin-
istration of bail that each defendant poses 
his or her own risk, which can be assessed 
using professional standards and research. It 
presupposes that the fixing of bail in a blanket 
fashion not taking into consideration those 
individual risk characteristics is flawed and 
possibly illegal. The notion was first articulated 
by the United States Supreme Court in Stack v. 
Boyle, 342 U.S. 1, 5-6 (1951), when the Court 
wrote that “[t]o infer from the fact of indict-
ment alone a need for bail in an unusually high 
amount is an arbitrary act,” and “[s]ince the 
function of bail is limited, the fixing of bail for 
any individual defendant must be based upon 
standards relevant to the purpose of assuring 
the presence of that defendant. The traditional 
standards as expressed in the Federal Rules of 
Criminal Procedure are to be applied in each 
case to each defendant.” The particular stan-
dards referred to in Stack included the nature 
and circumstances of the offense, the weight of 
the evidence, the financial ability of the defen-
dant, and his or her character. Most states 
have similar standards in their bail statutes, 
thus statutorily mandating an individualized 
bail setting.


Initial Appearance
see First Appearance


Integrity of the Judicial Process
A term of art in the field of bail and pretrial 
release that often sums up a number of vari-
ables typically related to risk to court appear-
ance and public safety. The phrase has 
sometimes been used as a label for a third 
constitutionally valid purpose for limiting 
pretrial freedom beyond court appearance and 
public safety, but often the phrase is either 
used without definition or has been further 
defined as relating to either court appearance 
or public safety. For example, the American 
Bar Association states that the purpose of the 
pretrial release decision includes “maintaining 
the integrity of the judicial process by securing 
defendants for trial.”46 Other jurisdictions 
use the phrase when describing the threat of 
intimidating or harassing witnesses, arguably 
clear risks to public safety.


The phrase “ensure the integrity of the judicial 
process” was used in United States v. Salerno,47 
but only in a passing reference to the argument 
on appeal. Reviewing the court of appeals 
ruling, however, sheds some light on that argu-
ment. The principle contention at the court of 
appeals level was that the Bail Reform Act of 
1984 violated due process because it permitted 
pretrial detention of defendants when their 
release would pose a danger to the community 
or any person.48 As the appeals court noted, 
this contention was different from what it 
considered to be the clearly established law 
that detention was proper to prevent flight or 
threats to the safety of those solely within the 
judicial process, such as witnesses or jurors. 
The appeals court found the idea of potential 
risk to the broader community “repugnant” to 
due process and, had the Supreme Court not 
reversed, the distinction between those in the 
judicial process and those outside of it might 
have remained. However, by upholding the 
Bail Reform Act’s preventive detention provi-







A PUBLICATION OF THE PRETRIAL JUSTICE INSTITUTE


15


sions, the Supreme Court forever expanded the 
notion of public safety to encompass consid-
eration of all potential victims, whether in or 
out of the judicial process. Today, use of the 
phrase typically begs further definition so as to 
clarify whether judicial integrity means specif-
ically court appearance or public safety, more 
general compliance with all court-ordered 
conditions of one’s bail bond, or some other 
relevant factor.


Jail
A jail is a building designated and used to 
temporarily confine persons who are sentenced 
to minor crimes or who do not obtain release 
during the pretrial period, typically operated 
by local jurisdictions. As Black’s notes, it is a 
place of confinement that is somewhat more 
than a police station, and less than a prison. Jail 
is pronounced the same as “gaol,” the British 
variant, which is traced to the Latin term for 
“cage.” Because jails are seen as somewhat 
temporary, they often do not have the sort of 
long-term rehabilitation programs afforded in 
many prisons.


Judge
A public official appointed or elected to hear 
and decide legal matters in court (Black’s). 
The term is often used interchangeably with 
“court,” as in “I hope that the court will decide 
this matter soon.” There are numerous types 
of judges, from county and district to military 
and “senior visiting,” so one should attempt 
always to further clarify the title. The term 
is frequently misused to describe those on 
supreme courts, who are typically instead 
called “justices.” In some jurisdictions the title 
is important when determining the authority 
to grant or fix bail.


Judicial Officer
Broader than the term “judge,” judicial offi-
cers include judges and magistrates, as well 
as other officers of the court as defined locally 
or in state or federal bail statutes. In some 
jurisdictions the title is important when deter-
mining the authority to grant or fix bail.


Least Restrictive Conditions
Least restrictive conditions is a concept related 
to excessive bail, as evidenced by the United 
States Supreme Court’s opinion in Salerno, 
which explained that conditions of bail must be 
set at a level designed to assure a constitution-
ally valid purpose for limiting pretrial freedom 
“and no more.” The phrase “least restrictive 
conditions” is a term of art expressly contained 
in the federal and District of Columbia stat-
utes, the American Bar Association best-prac-
tice standards on pretrial release, and other 
state statutes based on those Standards (or a 
reading of Salerno). Moreover, the phrase is 
implicit through similar language from various 
state high court cases articulating, for example, 
that bail may only be met by means that are 
“the least onerous” or that impose the “least 
possible hardship” on the accused.


Commentary to the ABA Standard recom-
mending release under the least restrictive 
conditions states as follows:


This Standard’s presumption that defen-
dants should be released under the least 
restrictive conditions necessary to provide 
reasonable assurance they will not flee 
or present a danger is tied closely to the 
presumption favoring release generally. 
It has been codified in the Federal Bail 
Reform Act and the District of Columbia 
release and pretrial detention statute, 
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as well as in the laws and court rules of a 
number of states. The presumption consti-
tutes a policy judgment that restrictions on 
a defendant’s freedom before trial should 
be limited to situations where restrictions 
are clearly needed, and should be tailored 
to the circumstances of the individual case. 
Additionally, the presumption reflects a 
practical recognition that unnecessary 
detention imposes financial burdens on the 
community as well as on the defendant.


The least restrictive principle is foundational, 
and is expressly reiterated throughout the ABA 
Standards when, for example, those Standards 
recommend citation release or summonses 
versus arrest. Moreover, the Standard’s overall 
scheme creating a presumption of release on 
recognizance, followed by release on nonfinan-
cial conditions, and finally release on financial 
conditions is directly tied to this foundational 
premise. Indeed, the principle of least restric-
tive conditions transcends the Standards and 
flows from even more basic understandings of 
criminal justice, which begins with presump-
tions of innocence and freedom, and which 
correctly imposes increasing burdens on the 
government to incrementally restrict one’s 
liberty.


More specifically, however, the ABA Stan-
dard’s commentary on financial conditions 
makes it clear that the Standards consider 
secured money bonds to be a more restric-
tive alternative to both unsecured bonds and 
nonfinancial conditions: “When financial 
conditions are warranted, the least restrictive 
conditions principle requires that unsecured 
bond be considered first.” Moreover, the Stan-
dards state, “Under Standard 10-5.3(a), finan-
cial conditions may be employed, but only 
when no less restrictive non-financial release 
condition will suffice to ensure the defendant’s 
appearance in court. An exception is an unse-


cured bond because such a bond requires no 
‘up front’ costs to the defendant and no costs 
if the defendant meets appearance require-
ments.”


Legal and Evidence-Based Practices
According to Marie VanNostrand, Ph.D., who 
first coined the term, they are “interventions 
and practices that are consistent with the 
pretrial legal foundation, applicable laws, and 
methods research has proven to be effective 
in decreasing failures to appear in court and 
danger to the community during the pretrial 
stage. The term is intended to reinforce the 
uniqueness of the field of pretrial services 
and ensure that criminal justice profes-
sionals remain mindful that program prac-
tices are often driven by law and when driven 
by research, they must be consistent with the 
pretrial legal foundation and the underlying 
legal principles.”49


Magistrate
A judicial officer, often with limited juris-
dictional power, who possesses whatever 
authority that is given to him or her through 
appointment or law. In some jurisdictions 
the title is important when determining the 
authority to grant or fix bail.


Manhattan Bail Project (or Vera Study)
One of the best known social science studies 
of bail, and the first to explore alternatives to 
release on secured financial conditions (money 
bail bonds). It was conducted by the Vera Foun-
dation (now the Vera Institute of Justice) and 
the New York University Law School beginning 
in October of 1961. It was designed “to provide 
information to the court about a defendant’s 
ties to the community and thereby hope that 
the court would release the defendant without 
requiring a bail bond [i.e., release on the 
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defendant’s own recognizance].”50 The project 
was a focal point of discussion at the National 
Conference on Bail and Criminal Justice in 
1964, and generally in the bail reform move-
ment of the 1960s.


Misdemeanor
A crime that is less serious than a felony and is 
usually punishable by a fine or relatively brief 
confinement in a place other than a prison 
(Black’s). See also Felony


Monetary Bail Bond Schedule (or Bail 
Schedule)
 A written listing of amounts of money to 
be used in bail setting based on the offense 
charged, regardless of the characteristics of 
any individual defendant. While they are often 
created with good intentions, many argue that 
bail schedules are the antithesis of individu-
alized bail determinations, and thus clearly 
violate principles articulated by the Supreme 
Court in Stack v. Boyle.51 To many, they also 
improperly displace judicial discretion, and 
they have been “flatly reject[ed]” by the Amer-
ican Bar Association’s Criminal Justice Stan-
dards on Pretrial Release because they are 
“arbitrary and inflexible,” and because they 
exclude individualized factors that are more 
relevant to risk. At least three state supreme 
courts have examined procedures to imple-
ment non-discretionary bail amounts and 
found them legally deficient.52


Money Bail
 A shorthand term used primarily for describing 
bail or a bail bond using secured financial 
conditions. The two central issues concerning 
money bail are: (1) unnecessary incarceration 
of defendants who cannot afford to pay; and 
(2) the use of secured financial conditions to 


protect public safety, a notion with no empir-
ical support and no legal basis in the more 
enlightened states’ statutes.


Money Bail System
The “traditional” money or financial bail 
system, which includes any system of the 
administration of bail that is over-reliant on 
money. Some of its hallmarks include mone-
tary bail bond schedules, overuse of secured 
bonds, a reliance on commercial sureties (for- 
profit bail bondsmen), financial conditions 
set to protect the public from future criminal 
conduct, and financial conditions set without 
consideration of the defendant’s ability to 
pay, or without consideration of non-financial 
conditions that would likely reduce risk.


National Association of Pretrial Ser-
vices Agencies (“NAPSA”) Standards 
on Pretrial Release
NAPSA is the national professional association 
for the pretrial release and pretrial diversion 
fields. Like the ABA’s Standards, the NAPSA’s 
Standards on Pretrial Release serve as best 
practice standards in the field.53 In many areas, 
the NAPSA Standards compliment (and some-
times mirror) the ABA Standards, but they also 
provide important detailed guidance on best 
practices for operating pretrial services agen-
cies or programs.


National Conference on Bail and 
Criminal Justice
The 1964 conference, convened by United 
States Attorney General Bobby Kennedy, which 
brought together over 400 judges, prosecutors, 
defense lawyers, police, bondsmen, and prison 
officials to present “for analysis and discussion 
specific and workable alternatives to [money] 
bail based on the experience of the Manhattan 
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Bail Project and some others which followed in 
its wake.”54 Attorney General Kennedy closed 
the conference with the following memorable 
statement:
 


For 175 years, the right to bail has not been 
a right to release, it has been a right merely 
to put up money for release, and 1964 can 
hardly be described as the year in which the 
defects in the bail system were discovered.


* * *


What has been made clear today, in the 
last two days, is that our present atti-
tudes toward bail are not only cruel, but 
really completely illogical. What has been 
demonstrated here is that usually only one 
factor determines whether a defendant 
stays in jail before he comes to trial. That 
factor is not guilt or innocence. It is not the 
nature of the crime. It is not the character 
of the defendant. That factor is, simply, 
money. How much money does the defen-
dant have?55


Plea
In criminal law, it is an accused person’s formal 
response to a criminal charge (e.g., “guilty,” 
“not guilty,” “no contest”) (Black’s).


Parole
Release from jail, prison, or other confine-
ment after actually serving part of a sentence 
(Black’s).


Plea Bargain
A negotiated agreement between a prosecutor 
and a criminal defendant whereby the defen-
dant typically pleads guilty to a lesser offense, 
or to one of multiple charges, in exchange for 
some concession by the prosecutor, such as 


an agreement to a more lenient sentence or a 
dismissal of other charges. It is also called a 
“plea agreement.” There is a significant, but 
extremely sensitive issue in the administra-
tion of bail concerning whether a defendant’s 
pretrial status has the effect of “coercing” a 
plea, typically by providing the defendant with 
a Hobson’s choice (a take it or leave it option) 
of pleading guilty in order to be released from 
confinement. Given the large percentage of 
cases ending with guilty pleas, research is 
needed to shed further light on this issue.


Point Scale
A system by which number or “point” values 
are assigned to various characteristics and 
circumstances associated with individual 
defendants. Threshold scores are established 
that identify defendants as eligible for release 
or not. Many pretrial programs have used a 
version of the original VERA point scale at one 
time, but many others have developed local or 
statewide validated pretrial risk assessments 
as called for by national standards. See Pretrial 
Risk Assessment


Preliminary Hearing
A criminal hearing to determine whether there 
is sufficient evidence to prosecute an accused 
person. If sufficient evidence exists, the case 
proceeds to the next phase. Also called a 
preliminary examination, a probable cause 
hearing, or a bindover hearing (Black’s).


Presentment
A little-used term to describe the act of 
bringing a defendant before a judge for the 
defendant’s first appearance as soon as reason-
ably possible. The United States Supreme 
Court recently commented on the federal 
presentment requirement, writing that it is 
not just some “administrative nicety,” but in 
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fact still has practical importance: “As we said, 
it stretches back to the common law, when it 
was one of the most important protections 
against unlawful arrest. Today presentment 
is the point at which the judge is required to 
take several key steps to foreclose Government 
overreaching: informing the defendant of the 
charges against him, his right to remain silent, 
his right to counsel, the availability of bail, and 
any right to a preliminary hearing; giving the 
defendant a chance to consult with counsel; 
and deciding between detention or release.”56 


See First Appearance


Presumption
A legal inference of assumption that a fact 
exists, based on the known or proven exis-
tence of some other fact or group of facts. Most 
presumptions are rules of evidence calling 
for a certain result in a given case unless the 
adversely affected party overcomes it with 
other evidence. A presumption shifts the 
burden of production or persuasion to the 
opposing party, who can then attempt to over-
come the presumption (Black’s). Concerning 
bail and pretrial release, the term is often used 
in “presumption of innocence” (see below), 
a “presumption of release” (tied philosoph-
ically to the presumption of innocence, and 
included in both the ABA’s Criminal Justice 
Standards on Pretrial Release and NAPSA’s 
Standards on Pretrial Release), a more specific 
“presumption of release on recognizance” (a 
principle flowing from the Standards’ recom-
mendations to use least restrictive conditions 
of release), and sometimes a “presumption 
toward confinement” found in some preven-
tive detention statutes.


Presumption of Innocence
The fundamental principle that a person may 
not be convicted of a crime unless the govern-
ment proves guilt beyond a reasonable doubt, 


without any burden placed on the accused to 
prove innocence (Black’s). Although it is not 
mentioned in the United States Constitution, 
its tie to the criminal burden of proof implicates 
the Due Process Clause.57 The United States 
Supreme Court first discussed the principle as 
the “true origin” of the doctrine of reasonable 
doubt, writing in Coffin v. United States that 
“a presumption of innocence in favor of the 
accused is the undoubted law, axiomatic and 
elementary, and its enforcement lies at the 
foundation of the administration of our crim-
inal law.”58 The Coffin Court itself traced the 
presumption’s origins to various statements 
under Roman law, which included not only 
notions of proof, but also language re-articu-
lated and published by Blackstone, who wrote 
that “it is better that ten guilty persons escape 
than that one innocent suffer.”


Some confusion surrounding the phrase 
derives from a line in Bell v. Wolfish, in which 
the Court stated that the presumption of inno-
cence “has no application to a determination of 
the rights of a pretrial detainee during confine-
ment before his trial has even begun.”59 The 
temptation to use this quote to erode the role 
of the presumption in the administration of 
bail is dampened considerably by the scope of 
concerns addressed in the Bell opinion. As the 
Court expressly stated: “We are not concerned 
with the initial decision to detain an accused 
and the curtailment of liberty that such a deci-
sion necessarily entails. . . . Instead, what is at 
issue when an aspect of pretrial detention that 
is not alleged to violate any express guarantee 
of the Constitution is challenged, is the detain-
ee’s right to be free from punishment, and his 
understandable desire to be as comfortable as 
possible during his confinement, both of which 
may conceivably coalesce at some point.”60 Bell 
was essentially a conditions-of-confinement 
case, and the “no application” language, above, 
was uttered in discussing a prisoner’s right to 
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be free from the correctional facility’s practice 
of “double bunking” inmates.
Thus, the presumption of innocence every-
thing to do with bail and the decision to release 
or confine a particular inmate, and theBell 
language should in no way diminish the strong 
statements concerning the right to bail found 
in Stack v. Boyle, in which the Court wrote,


From the passage of the Judiciary Act of 
1789, to the present Federal Rules of Crim-
inal Procedure, federal law has unequiv-
ocally provided that a person arrested for 
a non-capital offense shall be admitted 
to bail. This traditional right to freedom 
before conviction permits the unham-
pered preparation of a defense, and serves 
to prevent the infliction of punishment 
prior to conviction. Unless this right to bail 
before trial is preserved, the presumption 
of innocence, secured only after centuries 
of struggle, would lose its meaning.61


That the broader notion of a right to bail 
necessarily triggers serious consideration of 
the presumption of innocence is also clearly 
seen in United States v. Salerno, through 
Justice Marshall’s dissent in which he wrote, 
albeit unconvincingly, that “the very pith and 
purpose of [the Bail Reform Act of 1984] is an 
abhorrent limitation of the presumption of 
innocence.”62


Pretrial
A period of time referring to the phase of a crim-
inal defendant’s case beginning at arrest and 
ending at final disposition. The term is often 
misused to refer to a pretrial services agency 
or program, or to pretrial services supervision.


Pretrial Conditional Release
Pretrial conditional release refers to any form 
of release in which the defendant is required 
to comply with specific conditions set by the 
court, which can be financial, nonfinancial, or 
both.


Pretrial Detention
Holding a defendant in secure detention before 
trial on criminal charges either because release 
was denied or because the established bail bond 
could not be posted (Black’s). As the definition 
implies, pretrial detention can be intended 
or unintended, and thus judges should be 
purposeful when setting bail bonds so that 
they realize their intention that the defendant 
either be released or remain detained.


Pretrial Justice
According to Tim Murray, Director Emeritus 
of the Pretrial Justice Institute, pretrial justice 
involves the proper administration of laws 
through fair and effective pretrial policies and 
practices for “the host of decisions that occur, 
from the arrest up to the point at which the case 
is concluded or disposed of.”63 This definition 
extends the concept beyond merely the bail, 
or release/detention decision, to all decisions 
made during the pretrial phase of a criminal 
case. A similarly broad definition, drafted with 
inspiration from the United States Probation 
and Pretrial Services Charter for Excellence, is 
as follows: “The honoring of the presumption 
of innocence, the right to bail that is not exces-
sive, and all other legal and constitutional 
rights afforded to accused persons awaiting 
trial while balancing these individual rights 
with the need to protect the community, main-
tain the integrity of the judicial process, and 
assure court appearance.”64
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Pretrial Release Decision
A court’s determination of whether a criminal 
defendant will remain at liberty or be held in 
secure detention until the disposition of his 
or her case. According to the American Bar 
Association’s Criminal Justice Standards on 
Pretrial Release, “[t]he purposes of the pretrial 
release decision include providing due process 
to those accused of crime, maintaining the 
integrity of the judicial process by securing 
defendants for trial, and protecting victims, 
witnesses, and the community from threats, 
danger, or interference.”65 The pretrial release 
decision, as contemplated by the Standards, is 
specifically distinguished from the traditional 
financial bail decision. See Money Bail 
System, Bail


Pretrial Release Outcomes
Although the term “outcomes” can reflect 
whatever is measured (e.g., pretrial detention/
release outcomes, adjudication and sentencing 
outcomes), it is typically used to refer to results 
tied to the two constitutionally valid purposes 
for limiting pretrial freedom – court appear-
ance and public safety. A third outcome, 
compliance with all other bail bond conditions, 
may also be measured.


Pretrial Risk Assessment
The method by which a pretrial services 
program/agency or individual identifies 
and categorizes risks of pretrial misconduct 
presented by a particular defendant based 
upon the information gathered before the bail 
hearing. The risk assessment can be either 
subjective or objective. Subjective assessments 
are based on an evaluation of the defendant by 
the interviewer, who draws on his or her prior 
experience to assess release appropriateness. 
Objective assessments are based on procedures 
and conclusions supported by research and 


national organizations, such as the National 
Association of Pretrial Services Agencies and 
the American Bar Association, through their 
published standards.


Pretrial Services Agency or Program
While widely varying, a pretrial services 
agency or program is generally known as any 
organization created ideally to perform the 
three primary pretrial agency or program func-
tions of: (1) collecting and analyzing defendant 
information for use by the court in assessing 
risk; (2) making recommendations to the court 
concerning bail bond conditions of release to 
address risk; and (3) monitoring and super-
vising defendants who are released from secure 
custody during the pretrial phase of their cases 
in order to manage their risk. For a number of 
reasons, having a single entity provide these 
functions is likely the ideal, and is superior 
to separating the functions and having them 
performed by other, existing criminal justice 
entities.


Pretrial Supervision
The act of managing, directing, or overseeing a 
defendant who has been released from secure 
custody during the pretrial phase of a crim-
inal case, ideally to reasonably assure both 
court appearance and public safety. It is often 
re-phrased as “pretrial services supervision,” 
and used to refer to supervision by a pretrial 
services program or agency, engaged to provide 
oversight for compliance with all conditions of 
a bail bond to further the dual purpose of bail. 
Because commercial bail bondsmen are only 
concerned with court appearance, their over-
sight in any particular case could arguably be 
considered a more limited form of “pretrial 
supervision,” but likely never “pretrial services 
supervision.”







GLOSSARY OF TERMS


22


Preventive Detention
Pretrial detention designed to prevent either 
flight or danger to the community. The laws of 
many states and the federal system allow the 
court to detain defendants in certain carefully 
defined categories of cases either based on 
the defendant’s most serious charge or when 
no condition or combination of conditions of 
pretrial release can reasonably assure court 
appearance or public safety. When drafted 
properly, these laws include substantial due 
process elements, such as those reviewed and 
approved by the United States Supreme Court 
in United States v. Salerno.66 It is correctly 
argued that such detention should be used 
sparingly, for while the Supreme Court in 
Salerno upheld the federal preventive deten-
tion provisions of the Bail Reform Act of 1984, it 
also uttered the memorable statement, “In our 
society, liberty is the norm, and detention prior 
to trial or without trial is the carefully limited 
exception.”67 In that opinion, the Court specif-
ically emphasized that the “extensive safe-
guards” embedded in the Bail Reform Act and 
the “careful delineation of the circumstances 
under which detention will be permitted” were 
crucial to repelling the constitutional chal-
lenges. Nevertheless, some federal districts 
have reported pretrial detention rates as high 
as 70-80%, indicating potential overuse of the 
statutory provisions, and a trend contrary to 
the Court’s warning to ensure that detention 
remain an exception.68 Moreover, in many 
cases across this country bail bonds are often 
set in unaffordable, if not excessive amounts, 
leading to preventive detention without any of 
the procedural safeguards envisioned by the 
Court in Salerno.


Prison
According to Webster’s Dictionary, a prison is 
generally a place of confinement, and specifi-
cally an institution (as one under state jurisdic-


tion) for confinement of persons convicted of 
serious crimes. One should not expect to find 
any pretrial inmates housed in a state prison; 
however, defendants facing federal charges are 
sometimes held in federal prisons, and some 
states actually call their jails “prisons.” Private 
prisons exist in the United States, which are 
run by private corporations whose services and 
beds are contracted out by state governments 
or the Federal Bureau of Prisons.


Probable Cause
A reasonable ground to suspect that a person 
has committed or is committing a crime or 
that a place contains specific items connected 
with a crime (Black’s). Probable cause gener-
ally refers to having more evidence for than 
against. It is a term of art in criminal proce-
dure referring to the requirement that arrests 
be based on probable cause. Probable cause 
to arrest is present when “at that moment the 
facts and circumstances within [the officers’] 
knowledge and of which they had reason-
ably trustworthy information were sufficient 
to warrant a prudent man in believing that 
the [person] had committed or was commit-
ting an offense.”69 In County of Riverside v. 
McLaughlin, 500 U.S. 44 (1991), the Supreme 
Court ruled that suspects who are arrested 
without a warrant must be given a probable 
cause hearing within 48 hours.


Probation
A court imposed criminal sentence that, 
subject to stated conditions, releases a 
convicted person into the community instead 
of sending him or her to jail or prison (Black’s). 
Though similarities exist between proba-
tion and pretrial release (indeed, sometimes 
pretrial services are delivered by a jurisdic-
tion’s probation office), the crucial difference 
is that probation is a sentence of punishment 
imposed upon conviction, and thus has entirely 
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different legal purposes than those underlying 
the bail process. There exists an unfortunate 
irony that many criminal defendants will 
spend the entire pretrial phase of their case in 
secured confinement, only to be released back 
into the community after conviction by being 
sentenced to probation.


Pro se
For oneself, or on one’s own behalf, without 
the assistance of a lawyer. Sometimes called 
in propria persona, or “pro per” for short 
(Black’s). There are empirical data to support 
the notion that pro se defendants are at some 
significant disadvantage during their bail 
setting. See Public Defender, Right to 
Counsel


Prosecutor
A legal officer who represents the government 
in criminal proceedings (although there is 
such a thing as a private prosecutor, it is rare). 
They are known by different names, including 
district attorney, county attorney, common-
wealth attorney, municipal attorney, state’s 
attorney, prosecuting attorney, etc. Prosecu-
tors in the federal system are known as United 
States Attorneys and Assistant United States 
Attorneys, or “AUSA’s” for short.


Protection Order/Restraining Order
Often used interchangeably, but in some states 
defined differently, both terms refer to court 
orders prohibiting or restricting a person from 
engaging in delineated conduct. They can be 
mandated statutorily for all cases, or discre-
tionary for particular cases, such as domestic 
violence.


Public Defender
A lawyer or staff of lawyers, usually publicly 
appointed and paid, whose duty is to repre-


sent indigent criminal defendants (Black’s). 
Any term relating to defense counsel raises 
the important but somewhat misunderstood 
issue of lawyer representation during the first 
appearance. The relevant National Association 
of Pretrial Services Agencies standard, Stan-
dard 2.2(d) states that “[a]t the defendant’s first 
appearance, he or she should be represented 
by counsel. If the defendant does not have his 
or her own counsel at this stage, the judicial 
officer should appoint counsel for purposes of 
the first appearance proceedings, and should 
ensure that counsel has adequate opportunity 
to consult with the defendant prior to the first 
appearance.”70 Comments to that Standard 
explain that organization’s position:


The committee that drafted the Standards 
recognizes that, as of the time of their 
adoption in 2004, many jurisdictions do 
not routinely provide for the appointment 
of counsel to represent defendants at first 
appearance. However, if the first appear-
ance is to be fair and meaningful, it is vitally 
important to ensure that defendants are 
represented effectively at this proceeding. 
Attorneys who understand the importance 
of the decisions made at first appearance, 
are familiar with the contents of pretrial 
services reports and with available release 
options, and are able to advocate effectively 
for their clients – on the basis of consulta-
tion with the defendant and even very brief 
contact with family members or friends of 
the defendant – can make the difference 
between liberty and confinement for defen-
dants during the pretrial period.71


The relevant ABA Standard concerning defen-
dant representation recommends only that 
“[i]f the defendant is not released at the first 
appearance and is not represented, counsel 
should be appointed immediately. The next 
judicial proceeding should occur promptly, but 
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not until the defendant and defense counsel 
have had an adequate opportunity to confer, 
unless the defendant has intelligently waived 
the right to be represented by counsel.”72 
Commentary to the Standard, however, better 
reflects the ABA’s position on the issue:


[i]n some jurisdictions, defendants are 
represented by counsel, at least provision-
ally, at their first appearance, but this is not 
a universal practice. ABA policy, however, 
clearly recommends that provision of 
counsel at first appearance should be stan-
dard in every court. Thus, the Providing 
Defense Services Standards call for counsel 
to be provided to the accused ‘as soon as 
feasible, and, in any event, after custody 
begins, at appearance before a committing 
magistrate, or when formal charges are 
filed, whichever occurs first.’


Provision of counsel at the first appearance 
is especially important if consideration is 
going to be given to detention or to release 
on conditions that involve a significant 
restraint on the defendant’s liberty.73


Fairly recent data support the recommen-
dations contained in the ABA and NAPSA 
Standards. Noting that previous attempts to 
provide legal counsel in the bail process have 
been neglected, in 1998 the Baltimore, Mary-
land, Lawyers at Bail Project was created 
to demonstrate empirically whether or not 
lawyers mattered during bail bond setting 
hearings. Using a controlled experiment (with 
some defendants receiving representation 
at the bail hearing and others not receiving 
representation) the Project found that defen-
dants with lawyers: (1) were over two and 
one-half times more likely to be released on 
their own recognizance; (2) were over four 
times more likely to have their initially-set 


bail bond amounts reduced at the hearing; 
(3) had their money bail bond reduced by a 
greater amount; (4) were more likely to have 
the money bond reduced to a more affordable 
level ($500 or under); (5) spent less time in 
jail (an average of two days versus nine days 
for unrepresented defendants); and (6) had 
longer bail bond review hearings than defen-
dants without lawyers at first appearance.74 In 
a paper reporting the results of this study, the 
authors concluded:


[L]awyers do make a difference. The 
randomized controlled experiment 
conducted by the Lawyers at Bail Project 
in Baltimore supports the conclusion that 
having a lawyer present at a bail hearing to 
provide more accurate and complete infor-
mation has far-reaching consequences. The 
accused is considerably more likely to be 
released, to respect the system and comply 
with orders, to keep his job and his home, 
and to help prepare a meaningful defense. 
The public at large benefits, too, from the 
unclogging of congested court systems and 
overcrowded jails and the resulting savings 
in taxpayer dollars.75


At the time of their publication, Colbert et al. 
noted that sixteen states refused to provide 
lawyers at this initial proceeding altogether, 
and twenty-six states declined to provide 
defendant representation at bail bond settings 
in all but a few counties. According to the 
authors, only eight states and the District of 
Columbia provided a right to counsel at first 
appearance. See Pro Se, Right to Counsel


Public Safety
The second constitutionally valid purpose for 
limiting pretrial freedom, along with assuring 
court appearance, typically measured by new 
arrests or new charges, but sometimes, and 







A PUBLICATION OF THE PRETRIAL JUSTICE INSTITUTE


25


more appropriately, expressed in the nega-
tive from these measurements (e.g., the “no 
new arrest or charge rate”). The term is also 
somewhat overused by some public officials as 
an undefined and unmeasured, and thus unas-
sailable rationale for defending certain policies 
and practices.


Recognizance
Generally, an obligation by which a person 
promises to perform some act or observe some 
condition, such as to appear when called, to 
pay a debt, or to keep the peace. According 
to Black’s, a recognizance most commonly 
takes the form of a bail bond that guarantees 
an un-jailed criminal defendant’s return for a 
court date.


Recommendations
Verbal or written suggestions to the court 
regarding the conditions of release or deten-
tion appropriate for the case at hand.


Right to Bail
When granted by federal or state law, it is the 
right to release from jail or other government 
custody through the bail process. Technically, 
it is typically the “right to non-excessive bail,” 
which goes to the reasonableness of the condi-
tions placed on any particular defendant’s 
release. The United States Constitution does 
not have an explicit right to bail clause, but 
that right is contained in the federal statute. 
Many states have right to bail clauses, even if 
that right has been limited for certain cases.


Some argue, incorrectly, that the right to bail 
means only the right to have bail set. This argu-
ment ignores clear statements by the United 
States Supreme Court indicating that the 
right to bail normally means a right to pretrial 
freedom, such as the following two state-


ments from Stack v. Boyle: (1) “federal law has 
unequivocally provided that a person arrested 
for a non-capital offense shall be admitted to 
bail. This traditional right to freedom before 
conviction permits the unhampered prepa-
ration of a defense, and serves to prevent the 
infliction of punishment prior to conviction.”76; 
(2) “The practice of admission to bail, as it has 
evolved in Anglo-American law, is not a device 
for keeping persons in jail upon mere accusa-
tion until it is found convenient to give them a 
trial. On the contrary, the spirit of the proce-
dure is to enable them to stay out of jail until a 
trial has found them guilty.”77). The argument 
also conflicts with the following seminal state-
ment from United States v. Salerno: “In our 
society liberty is the norm, and detention prior 
to trial or without trial is the carefully limited 
exception.”78


The legal structure of the right to bail differs 
among the states. Nine states, like the federal 
system, have no right to bail articulated in 
their constitutions. Approximately twenty one 
states have “traditional” and fairly broad right 
to bail provisions, which were modeled after 
Pennsylvania’s law of 1682. The remaining 
states have amended their constitutions to 
allow for preventive detention in various ways.


Right to Counsel
The Sixth Amendment right of the accused to 
assistance of counsel for his or her defense. 
There is also a Fifth Amendment right, which 
deals with the right to counsel during all custo-
dial interrogations, but the Sixth Amend-
ment right more directly affects the admin-
istration of bail as it applies to all “critical 
stages” of a criminal prosecution. According 
to the Supreme Court, the Sixth Amendment 
right “does not attach until a prosecution is 
commenced.”79 Commencement, in turn, is 
“the initiation of adversary judicial criminal 
proceedings – whether by way of formal charge, 
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preliminary hearing, indictment, information, 
or arraignment.”80 InRothgery v. Gillespie 
County, the United States Supreme Court 
“reaffirm[ed]” what it has held and what “an 
overwhelming majority of American jurisdic-
tions” have understood in practice: “a criminal 
defendant’s initial appearance before a judicial 
officer, where he learns the charge against him 
and his liberty is subject to restriction, marks 
the start of adversary judicial proceedings that 
trigger attachment of the Sixth Amendment 
right to counsel.”81


Salerno
Short for United States v. Salerno, 481 U.S. 739 
(1987), the United States Supreme Court case 
that upheld the 1984 Bail Reform Act’s preven-
tive detention language against facial Due 
Process and Eighth Amendment challenges. 
Regarding the Eighth Amendment claim, the 
Court concluded:


Nothing in the text of the Bail Clause limits 
permissible Government considerations 
solely to questions of flight. The only argu-
able substantive limitation of the Bail 
Clause is that the Government’s proposed 
conditions of release or detention not be 
‘excessive’ in light of the perceived evil. Of 
course, to determine whether the Govern-
ment’s response is excessive, we must 
compare that response against the interest 
the Government seeks to protect by means 
of that response. Thus, when the Govern-
ment has admitted that its only interest is in 
preventing flight, bail must be set by a court 
at a sum designed to ensure that goal, and 
no more. We believe that, when Congress 
has mandated detention on the basis of a 
compelling interest other than prevention 
of flight, as it has here, the Eighth Amend-
ment does not require release on bail.82


It was in the Salerno opinion that Chief Justice 
Rehnquist uttered the famous statement 
(and rallying cry for all those now seeking 
bail reform), “[i]n our society, liberty is the 
norm, and detention prior to trial or without 
trial is the carefully limited exception.”83 See 
Preventive Detention


Secured Bond
see Bail Bond


Security
Collateral given or pledged to guarantee fulfill-
ment of an obligation (Black’s). Implied is the 
forfeiture of this collateral if the obligation is 
not met.


Stack v. Boyle
342 U.S. 1 (1951). The first major Supreme 
Court case to address issues in the administra-
tion of bail, albeit written at a time when the 
sole purpose of bail was to reasonably assure 
court appearance. Its holding included the 
following language:


the modern practice of requiring a bail bond 
or the deposit of a sum of money subject to 
forfeiture serves as additional assurance 
of the presence of an accused. Bail set at 
a figure higher than an amount reasonably 
calculated to fulfill this purpose is ‘exces-
sive’ under the Eighth Amendment. Since 
the function of bail is limited, the fixing 
of bail for any individual defendant must 
be based upon standards relevant to the 
purpose of assuring the presence of that 
defendant.84
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The case is also often cited for the following 
language concerning the presumption of inno-
cence:


[f]rom the passage of the Judiciary Act of 
1789, to the present Federal Rules of Crim-
inal Procedure, Rule 46 (a)(1),85 federal law 
has unequivocally provided that a person 
arrested for a non-capital offense shall 
be admitted to bail. This traditional right 
to freedom before conviction permits the 
unhampered preparation of a defense, and 
serves to prevent the infliction of punish-
ment prior to conviction. Unless this 
right to bail before trial is preserved, the 
presumption of innocence, secured only 
after centuries of struggle, would lose its 
meaning.86


Finally, the case is known for language both in 
the majority opinion as well as Justice Jack-
son’s memorable concurring opinion, empha-
sizing the importance of individualized bail 
determinations that are tailored to each defen-
dant.


Standards (also “National Standards”)
Generally, standards are models accepted 
as correct by custom, consent, or authority, 
or a criterion for measuring acceptability, 
quality, or accuracy. In the field of pretrial 
release, “standards” refer to specific recom-
mendations based on empirically sound 
social science research and fundamental legal 
principles designed to provide guidance and 
insight to policymakers and practitioners 
working to further pretrial justice. The stan-
dards published by the National Association 
of Pretrial Services Agencies (NAPSA) are 
directed specifically toward pretrial programs. 
The American Bar Association’s Criminal 
Justice Standards on Pretrial Release stand 
out due to their breadth of stakeholder input, 
their comprehensive process for adoption, and 


their use by the courts and others as important 
sources of authority.87


Sufficient Sureties
In the administration of bail, the phrase is 
used to mean adequate assurance as a limit to 
an unfettered right to bail, sufficient to accom-
plish the purpose of bail – that is, court appear-
ance and public safety. The language is derived 
from the 1682 Pennsylvania constitutional 
provision, providing that “‘all prisoners shall 
be Bailable by Sufficient Sureties, unless for 
capital Offenses, where proof is evident or the 
presumption great.’”88 The Pennsylvania law 
was quickly copied, and as the country grew 
“the Pennsylvania provision became the model 
for almost every state constitution adopted 
after 1776.”89 The more litigated issue at bail 
is what the term “sureties” in “sufficient sure-
ties” means, and specifically whether it limits 
the government to accepting commercial sure-
ties versus, for example, cash-only financial 
conditions of release. In one state court case, 
the Colorado Court of Appeals reviewed other 
published state court decisions surrounding 
the issue and wrote the following:


the vast majority [of jurisdictions], either 
expressly or implicitly, understand the 
word ‘sureties’ in the phrase ‘sufficient 
sureties,’ to encompass a variety of bond 
forms, including cash. See State v. Briggs, 
supra, 666 N.W.2d at 583 (“the framers did 
not intend to favor one particular method 
of surety-commercial bonding-by inclusion 
of the sufficient sureties clause”);  State v. 
Brooks, supra, 604 N.W.2d at 353 (the word 
“sureties” “encompasses a broad array of 
methods to provide adequate assurance 
that an accused will appear as the court 
requires”);  see also Ex parte Singleton, 
supra, 902 So.2d at 135 (quoting State v. 
Briggs, supra, 666 N.W.2d at 581-83:  “[w]e  
are also confident that the framers did not 
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intend to favor one particular method of 
surety”);  People ex rel. Gendron v. Ingram, 
34 Ill.2d 623, 217 N.E.2d 803, 806 (1966) 
(“the alternative methods of bail provided 
in [the statutes] do not violate the consti-
tutional provision that all persons shall be 
bailable by ‘sufficient sureties” ’);  Burton 
v. Tomlinson, 19 Or.App. 247, 527 P.2d 
123, 126 (1974) (“Nowhere does it say that 
lawful release of a defendant may be accom-
plished only through the medium of sure-
ties.”); cf. Rendel v. Mummert, supra, 474 
P.2d at 828; State ex rel. Jones v. Hendon, 
66 Ohio St.3d 115, 609 N.E.2d 541, 543 
(1993); but see State v. Golden, supra, 546 
So.2d at 503 (limiting the “sufficient sure-
ties” clause to commercial sureties).


 
Because the history of the phrase in each 
of the respective constitutions is similar, 
we are persuaded by the near uniformity 
of these opinions on this question. We also 
find particularly informative the exhaus-
tive historical analysis done by the Iowa 
Supreme Court in Briggs.  Specifically, 
that court noted that the several state 
constitutions that included “sufficient sure-
ties” upon which the Iowa provision was 
patterned were drafted before commer-
cial sureties even emerged as a popular 
bond form.  Similarly, the court pointed 
to historical data indicating that personal, 
monetary, and property sureties were all 
more well-known ways to secure a bond 
when the Iowa Constitution was enacted. 
State v. Briggs, supra, 666 N.W.2d at 583; 
cf. People v. Mellor, 2 Colo. 705, (1875) 
(cash bond imposed by trial court).
 
Furthermore, in Colorado, as in most juris-
dictions, the primary purpose of bail is to 
assure the presence of the accused at trial. 
See People v. Sanders, 185 Colo. 153, 156, 


522 P.2d 735, 736 (1974) (such a purpose 
“should be met by means which impose the 
least possible hardship upon the accused”); 
see also Reynolds v. United States, 80 S.Ct. 
30, 32, 4 L.Ed.2d 46 (1959). Interpreting 
the word ‘sureties’ broadly to encompass 
multiple bond forms satisfies this purpose.   
When bail may be secured by a court in 
a variety of ways, the court’s ability to 
assure the presence of the accused at trial 
is strengthened.   See Rendel v. Mummert, 
supra, 474 P.2d at 828 (“‘sufficient sure-
ties’ mean, at a minimum, that there is 
reasonable assurance to the court that 
if the accused is admitted to bail, he will 
return as ordered until the charge is fully 
determined”).
 
Accordingly, we agree with the majority of 
jurisdictions considering the issue that, in 
reference to bail, the term “sureties” refers 
to a broad range of guarantees used for the 
purpose of securing the appearance of the 
defendant.  Such guarantees include, but 
are not limited to, bonds secured by cash.90


Historically, sureties were always people, and 
government officials attained sufficiency by 
“stacking’ sureties – that is, by using multiple 
persons to take collective responsibility for the 
defendant pretrial.


Summons
A notice requiring a person to appear in court 
as a juror or witness; a writ directing a sheriff 
or other proper officer to notify a defendant to 
appear in court on a day named (Black’s). In 
the administration of bail, there is a significant 
issue concerning what criteria should govern a 
judge’s decision to issue summonses in lieu of 
arrest warrants.
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Surety or Sureties
Generally, a surety is a person who is primarily 
liable for paying another’s debt or performing 
another’s obligation (Black’s). In the adminis-
tration of bail, a “surety” is one of a broad range 
of guarantees (not necessarily a person) as a 
limit to an unfettered right to bail, sufficient 
to accomplish the purpose of bail – i.e., court 
appearance and public safety. The “sufficient 
surety” language found in many state consti-
tutions was drafted long before the inception 
of pretrial services programs and agencies, 
before release on recognizance programs, 
and before the use of commercial sureties, so 
a somewhat broader definition is warranted 
to cover all current methods used to provide 
reasonable assurance of court appearance and 
public safety.


Third Party Custody
A condition of release that requires that 
another person or program be responsible 
for assuring the defendant’s appearance and 
compliance with all other bond conditions. 
Typically, the defendant signs a bail bond and 
agrees to remain in the custody of a third party. 
The third party, in turn, agrees to supervise 
the defendant and report any violation of the 
conditions of release to the court. Other condi-
tions may also be imposed.


Unsecured Bond
see Bail Bond


Vera Study
see Manhattan Bail Project


Warrant
A writ directing or authorizing someone to do 
an act, especially directing a law enforcement 
officer to make an arrest, a search, or a seizure 
(Black’s). An arrest warrant typically refers 
to the warrant issued upon probable cause to 
arrest and bring a person to court. The term 
“bench warrant” is often used for any warrant 
issued from the bench, but more specifically for 
those warrants issued for the arrest of a person 
who has been held in contempt, who has failed 
to appear, or has disobeyed a subpoena.


Writ
A court’s written order, in the name of a state or 
other competent legal authority, commanding 
the addressee to do or refrain from doing a 
specified act. There are numerous types of 
writs, including, technically, a capias or arrest 
warrant, and the Great Writ ofhabeas corpus.
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Introduction
The complicated nature of various terms and 
phrases relating to bail and pretrial release 
or detention can sometimes lead to confusion 
and misuse of those terms. That, in turn, may 
lead to unnecessary quibbling and distraction 
from fundamental issues in the administra-
tion of bail and pretrial justice. Some of this 
confusion and misuse is quite understand-
able. For example, in his Dictionary of Modern 
Legal Usage, Bryan Garner describes the term 
“bail” as “a chameleon-hued legal term,” with 
strikingly different meanings depending on its 
overall use as either a noun or a verb.1 A term 
like “habeas corpus,” as another example, has 
little meaning to one not fully immersed in the 
legal waters of the American system of justice. 
How does one sum up a concept like habeas 
corpus, when, as the online company Twitter 
said when explaining its own service in March 
of 2010, “it’s a whole thing?”


Misuse of terms can be caused by simple lack of 
education. That “bail” is used primarily to refer 
to amounts of money is likely due only to a lack 
of education for not only the public and the 
press, but also for some criminal justice prac-
titioners. Other terms are often so ingrained in 


usage that they seem correct even when they 
are misused. For example, the terms “pretrial” 
and “pretrial services” are sometimes used as 
short-hand nouns referring to pretrial services 
agencies or programs (e.g., “Pretrial wants to 
eliminate commercial bail bonding.”), instead 
of their proper use as (1) a period of time, and 
(2) the actual services provided by the pretrial 
services agency or program.


These predominantly legal terms are difficult 
enough without any layer of confusion and 
misuse. Accordingly, this glossary of terms and 
phrases has been written to provide current 
definitions, in context, and with historical 
references as needed, to clarify a comprehen-
sive set of common terms relating to bail and 
the pretrial release and detention decision. 
The authors hope that the glossary will be 
used to find consensus on common terms and 
phrases to avoid needless distractions from the 
important work of making the administration 
of bail more effective. References to Black’s 
Law Dictionary (or “Black’s”) are to the Ninth 
Edition.2
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Adversary System
Black’s calls it “[a] procedural system, such as 
the Anglo American Legal System, involving 
active and unhindered parties contesting 
with each other to put forth a case before an 
independent decision maker.” According to 
Michael Asimow, “[t]he central precept of the 
adversary system is that the sharp clash of 
proofs presented by opposing lawyers, both 
zealously representing the interests of their 
clients, generates the information upon which 
a neutral and passive decision maker can 
most justly resolve a dispute.”3 It is typically 
contrasted with the inquisitorial system of 
justice, in which the judge controls most of the 
pretrial and trial procedures, including framing 
the issues, supervising criminal investigations 
and discovery, questioning and cross-exam-
ining witnesses, and summarizing evidence. 
Understanding the adversary system’s impor-
tance at bail is critical, for initiation of adver-
sary proceedings triggers certain rights, such 
as the right to counsel. In practice, judges 
comfortable operating in a system in which 
they are to oversee two sides in the adversarial 
clash of proofs often find that the typical bail 
hearing is overwhelmingly lopsided, many 
times operating with no defense counsel, and 
instead proceeding with defendants who are 
unprepared to argue issues concerning their 
pretrial release. The adversary system presup-
poses somewhat equal adversarial opponents, 
but bail hearings often lack that equality. 


Affidavit
A voluntary declaration of facts written down 
and sworn to by the declarant before an officer 
authorized to administer oaths (Black’s). 
Among other things, affidavits are drafted to 
obtain search warrants and to document an 
officer’s probable cause for making a warrant-
less arrest. In the administration of bail, some 
persons may be tempted to place a greater 


emphasis on this sometimes riveting recitation 
of “facts” and to the charge filed, to the exclu-
sion of other relevant factors used to assess 
risk of flight and to public safety.


American Bar Association (“ABA”) 
Criminal Justice Standards
The American Bar Association is the 400,000-
plus member national association for the legal 
profession and those interested in the legal 
profession. In 1964, the ABA implemented its 
“Criminal Justice Standards Project,” which 
has created and updated best practice stan-
dards on twenty-three areas in criminal justice. 
The Third Edition of the ABA’s Standards 
on Pretrial Release (black letter standards 
approved in 2002, commentary approved in 
2007) are based on empirically sound social 
science research, as well as on fundamental 
legal principles, and have been used by courts, 
legislatures, scholars, and others interested in 
best practices in the field of pretrial justice.


Appearance Bond
see Bail Bond


Appearance Rate
see Court Appearance Rate


Arraignment
A criminal proceeding at which the defendant 
is read the charge or charges and asked to 
enter a plea. The essence of the arraignment 
is the act of pleading (e.g., guilty, not guilty, no 
contest) to the formal charge or charges, and 
although an arraignment may be continued or 
postponed, its goal is to obtain the defendant’s 
plea. The term is sometimes incorrectly used 
to mean the defendant’s “first appearance” 
or “initial appearance,” but the arraignment 
needn’t be the first appearance. As correctly 
noted in Black’s and other sources, the law 
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regarding arraignments varies from jurisdic-
tion to jurisdiction, and is typically explained 
by court rules or statutes governing those 
jurisdictions.


Arrest Warrant
see Warrant


Bail
In criminal law, bail is the process of releasing 
a defendant from jail or other governmental 
custody with conditions set to reasonably 
assure public safety and court appearance. 
“Bail” is perhaps one of the most misused terms 
in the field, primarily because bail has grown 
from the process of delivering the defendant to 
someone else, who would personally stand in 
for the accused if he or she did not appear for 
court, to presently being largely equated with 
sums of money. It is now clear that, whatever 
pure system of “standing in” for a particular 
defendant to face the consequences of non- 
appearance in court may have existed in the 
early Middle Ages, that system was quickly 
replaced with paying for that non-appearance 
first with goods (because standardized coin 
money remained relatively rare in Anglo Saxon 
Britain until the Eighth and Ninth Centu-
ries) and later money. The encroachment of 
money into the process of bail has since been 
unrelenting. And, unfortunately to this day, 
the terms “money” and “bail” have also been 
joined in an unholy linguistic alliance.


This coupling of money and bail is troubling for 
several reasons. First, while money bail may 
have made sense in the Anglo Saxon criminal 
justice system – comprised of monetary penal-
ties for nearly all bailable offenses – the logic 
eroded once those monetary penalties were 
largely replaced with corporal punishment and 
imprisonment. Second, while perhaps logi-
cally related to court appearance (many people 


believe that money motivates human action, 
and in most state statutes, money amounts are 
forfeited for failure to appear), to date money 
has never been empirically related to it – that 
is, no studies have shown that money works as 
an added incentive to appear for court. Third, 
the purpose of bail itself has changed over the 
past 100 years from reasonably assuring only 
court appearance to also reasonably assuring 
public safety, and research has demonstrated 
that money is in no way related to keeping 
people safe. Indeed, this notion is reflected in 
most state statutes, which routinely disallow 
the forfeiture of money for breaches in public 
safety. Fourth, money bail does not reflect 
the criminal justice trend, since the 1960s, 
to make use of own recognizance or personal 
recognizance bonds with no secured financial 
conditions. And finally, in most jurisdictions 
monetary conditions of release have been 
overshadowed by the numerous nonfinancial 
conditions designed to further bail’s overall 
purpose to provide a process for release while 
reasonably assuring court appearance and 
public safety.


Garner has correctly noted the multiple defini-
tions of bail that have evolved over time, most 
of which presuppose some security in the form 
of money.4 For example, besides being defined 
as the security agreed upon, bail was also once 
defined as a person who acts as a surety for a 
debt, and was often used in sentences such as, 
“The bail is supposed to have custody of the 
defendant.”5 However, because much has been 
learned over the last century about money at 
bail (including its deleterious effect on the 
concept of pretrial justice), and because the 
very purpose of bail has also changed to include 
notions of public safety in addition to court 
appearance (preceding a new era of release 
on nonfinancial conditions), defining the term 
“bail” as an amount of money, as many state 
legislatures, criminal justice practitioners, 
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newspapers, and members of the public do, is 
flawed. Thus, a new definition of the term is 
warranted.


Bail as a process of release is the only defini-
tion that: (1) effectuates American notions of 
liberty from even colonial times; (2) acknowl-
edges the rationales for state deviations from 
more stringent English laws in crafting their 
constitutions (and the federal government in 
crafting the Northwest Territory Ordinance of 
1787); and (3) naturally follows from various 
statements equating bail with release from the 
United States Supreme Court from the late 
1800s to 1951 (in Stack v. Boyle, the Supreme 
Court wrote that, “federal law has unequiv-
ocally provided that a person arrested for a 
non-capital offense shall be admitted to bail. 
This traditional right to freedom before convic-
tion permits the unhampered preparation of a 
defense, and serves to prevent the infliction 
of punishment prior to conviction”)6 and to 
1987 (in United States v. Salerno, the Supreme 
Court wrote that, “In our society liberty is the 
norm, and detention prior to trial or without 
trial is the carefully limited exception.”).7


Bail as release accords not only with history 
and the law, but also with scholar’s definitions 
(in 1927, Beeley defined bail as the release of 
a person from custody), the federal govern-
ment’s usage (calling bail a process in at least 
one document), and use by organizations such 
as the American Bar Association, which has 
quoted Black’s Law Dictionary definition of 
bail as a “process by which a person is released 
from custody.”8 States with older (and likely 
outdated) bail statutes often still equate bail 
with money, but many states with newer provi-
sions, such as Virginia (which defines bail as 
“the pretrial release of a person from custody 
upon those terms and conditions specified by 
order of an appropriate judicial officer”),9 and 
Colorado (which defines bail as security like a 


pledge or a promise, which can include release 
without money),10 have enacted statutory defi-
nitions to recognize bail as something more 
than simply money. Moreover, some states, 
such as Alaska,11a Florida,11b Connecticut,11c 
and Wisconsin,11d have constitutions explicitly 
incorporating the word “release” into their 
right to bail provisions.


The phrase “or other governmental custody” 
is added in recognition of the fact that bail, 
as a process of releasing a defendant prior to 
trial, includes various mechanisms occurring 
at various times to effectuate that release, for 
example, through station house release from a 
local police department. The term “with condi-
tions” is added with the understanding that 
by changing the status of an individual from 
citizen to defendant in a court proceeding, each 
release of any particular defendant contains 
at least one condition – attendance at trial – 
and typically more to reasonably assure court 
appearance as well as public safety.


Bail Bond
An agreement between the defendant and the 
court, or between the defendant, the surety 
(commercial or noncommercial surety), and 
the court, originally designed primarily to 
assure the defendant’s appearance in court and 
later expanded in the federal system and most 
states to include public safety protections. 
Bail bonds are sometimes called “appear-
ance bonds,” as all bail bonds are minimally 
appearance bonds, but that term does not fully 
reflect the purpose of bail, which is to normally 
afford release while reasonably assuring court 
appearance and public safety.


Black’s Law Dictionary defines “bond” gener-
ally as an obligation or a promise, and “bail 
bond” as “[a] bond given to the court by a 
criminal defendant’s surety to guarantee that 
the defendant will duly appear in court in the 
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future and, if the defendant is jailed, to obtain 
the defendant’s release from confinement. 
The effect of release on bail bond is to transfer 
custody of the defendant from the officers of 
the law to the custody of the surety on the 
bail bond, whose undertaking is to redeliver 
the defendant to legal custody at the time and 
place appointed in the bond.” A broader defini-
tion, however, correctly takes into account the 
fact that many defendants are released without 
third party sureties, and recognizes the dual 
purpose of bail.


In the law there are numerous types of bonds, 
and specifically several different types of “bail 
bonds,” all of which fall under one of two 
categories of pretrial release from custody or 
confinement: (1) those that require a secured 
financial condition of release; and (2) those 
that do not.12 The United States Department 
of Justice, Bureau of Justice Statistics (“BJS”), 
provides the following categories and explana-
tions of financial bonds that require immediate 
payment or secured guarantee of payment 
prior to a defendant’s release from detention:


[Compensated] Surety bond – A bail 
bond company signs a promissory note to 
the court for the full [money] bail [bond] 
amount and charges the defendant a fee 
for the service (usually 10% [or more] of 
the full [money] bail [bond] amount). If 
the defendant fails to appear, the bond 
company is liable to the court for the full 
[money] bail [bond] amount. Frequently 
the [money bail] bond company requires 
collateral from the defendant [or friend or 
relative of the defendant for the full amount 
of the bail bond] in addition to the fee.


Deposit bond – The defendant deposits 
a percentage (usually 10%) of the full 
[money] bail [bond] amount with the court. 
The percentage of the [money] bail [bond] 


is returned after the disposition of the case, 
but the court often retains a small portion 
for administrative costs. If the defendant 
fails to appear in court, he or she is liable 
to the court for the full [money] bail [bond] 
amount.


Full cash bond – The defendant posts the 
full [money] bail [bond] amount in cash 
with the court. If the defendant makes all 
court appearances, the cash is returned. If 
the defendant fails to appear in court, the 
bond is forfeited.


Property bond – Involves an agreement 
made by a defendant as a condition of 
pretrial release requiring that property 
valued at the full [money] bail [bond] 
amount be posted as an assurance of his or 
her appearance in court. If the defendant 
fails to appear in court, the property is 
forfeited. Also known as ‘collateral bond.’13


BJS also provides the following categories of 
bonds that do not require immediate payment 
or guarantee of payment prior to a defendant’s 
release from detention:


Release on recognizance (ROR) – The 
court releases some defendants on a signed 
agreement that they will appear in court 
as required … [which] includes citation 
releases in which arrestees are released 
pending their first court appearance on a 
written order issued by law enforcement 
or jail personnel. [In many jurisdictions, a 
ROR (also known as “Own Recognizance,” 
“Personal Recognizance,” or “PR”) bond 
may also be an unsecured financial bond if 
it has money attached].


Unsecured bond – The defendant pays no 
money to the court but is liable for the full 
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amount of [the money] bail [bond] upon 
failure to appear in court.


Conditional release – Defendants are 
released under specified conditions. A 
pretrial services agency usually conducts 
monitoring or supervision, if ordered 
for a defendant. In some cases, such as 
those involving a third-party custodian or 
drug monitoring and treatment, another 
agency may be involved in the supervi-
sion of the defendant. Conditional release 
sometimes includes an unsecured bond.14 
There is growing recognition that “typing” 
bail bonds based on a single condition of 
release – money, such as when labeling a 
bail bond a “surety bond” or a “cash bond” 
– is an archaic practice, and thus the better 
practice (as reflected in the ABA Standards) 
is to refer either to “release” or “detention,” 
with release having one or more conditions 
–financial or non-financial – as limitations 
on pretrial freedom.


Bail Bondsman
Also known as a commercial or compensated 
surety, a bail bondsman is one who guarantees 
a defendant’s appearance for court by prom-
ising to pay a financial condition of bond if 
the defendant does not appear for court. Bail 
bondsmen are typically licensed by the state 
and have an appointment from an insurance 
company to act as such. For their services, bail 
bondsmen charge defendants a non-refund-
able fee, and usually require the defendant (or 
his or her friends or family) to collateralize 
the full amount of the financial condition with 
cash or property.


Bail Reform Act of 1966
The first major reform of the federal bail 
system since the Judiciary Act of 1789, which 
established the federal judiciary. The 1966 


Act contained the following provisions: (1) a 
presumption in favor of releasing non-capital 
defendants on their own recognizance; (2) 
conditional pretrial release with conditions 
imposed to reduce the risk of failure to appear; 
(3) restrictions on money bail bonds, which 
the court could impose only if nonfinancial 
release options were not enough to assure a 
defendant’s appearance; (4) a deposit money 
bail bond option, allowing defendants to post 
a 10% deposit of the money bail bond amount 
with the court in lieu of the full monetary 
amount of a surety bond; and (5) review of bail 
bonds for defendants detained for 24 hours or 
more.15 After passage of this Act, many states 
passed similar laws.


Bail Reform Act of 1984
The Act that amended the 1966 Bail Reform 
Act to include danger to the community, or 
public safety, as a consideration in the pretrial 
release and detention decision. The 1984 Act 
mandates “pretrial release of the person on 
personal recognizance, or upon execution of 
an unsecured appearance bond in an amount 
specified by the court . . . unless the judicial 
officer determines that such release will not 
reasonably assure the appearance of the person 
as required or will endanger the safety of any 
other person or the community.”16 The Act 
further provides that if, after a hearing, “the 
judicial officer finds that no condition or combi-
nation of conditions will reasonably assure the 
appearance of the person as required and the 
safety of any other person and the community, 
such judicial officer shall order the detention 
of the person before trial.”17 The Act creates a 
rebuttable presumption toward confinement 
when the person has committed certain delin-
eated offenses, such as crimes of violence or 
serious drug crimes.18 The preventive deten-
tion provisions of the 1984 Act were upheld 
as constitutional in United States v. Salerno.19 
See Salerno
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Bail Schedule
see Money Bail Bond Schedule


Bench Warrant
see Warrant
Bounty Hunter
Also known as a “bail recovery agent,” “fugi-
tive recovery agent,” and other similar terms, 
a bounty hunter is one who seeks to capture 
wanted persons for the reward (bounty) 
offered for the capture. Taylor v. Taintor, 83 
U.S. 366 (1872), is commonly cited as the 
authority for persons to act as bounty hunters 
in the administration of bail. Bounty hunters 
were thought to be an essential ingredient to 
bail administered through a personal surety 
system, which placed enormous responsibility 
on sureties but did not allow them to profit 
from or be indemnified through the bail trans-
action. With the advent of the commercial bail 
system in about 1900, however, the need for 
the bounty hunter function has grown increas-
ingly dubious. Indeed, given the widespread 
capability of traditional law enforcement and 
the tendency for bail bondsmen to collateralize 
the full amount of bail bonds (thus obviating 
the need to “track someone down” to avoid 
payment), there is substantial debate over the 
continued need for the bounty hunter profes-
sion.


Capias
From the Latin for “that you take,” a capias is 
the general name for several types of writs, the 
common characteristic of which is that they 
require the officer to take a defendant into 
custody (Black’s).


Carlson v. Landon
342 U.S. 524 (1952). The United States 
Supreme Court case clarifying the concept of a 


right to bail via the Excessive Bail Clause in the 
federal system, written just four months after 
Stack v. Boyle. In Carlson, the Court wrote:


The bail clause was lifted with slight 
changes from the English Bill of Rights 
Act. In England that clause has never been 
thought to accord a right to bail in all cases, 
but merely to provide that bail shall not be 
excessive in those cases where it is proper 
to grant bail. When this clause was carried 
over into our Bill of Rights, nothing was 
said that indicated any different concept. 
The Eighth Amendment has not prevented 
Congress from defining the classes of 
cases in which bail shall be allowed in this 
country. Thus in criminal cases bail is not 
compulsory where the punishment may 
be death. Indeed, the very language of the 
Amendment fails to say all arrests must be 
bailable.20


Citation
According to Black’s, a citation is (1) a “court 
ordered writ that commands a person to 
appear at a certain time and place to do some-
thing demanded in the writ; (2) A police issued 
order to appear before a judge on a given 
date to defend against a stated charge, such 
as a traffic violation.” The second definition 
seems to reflect more common usage. Cita-
tion release is a large but often ignored part of 
pretrial justice, which involves a host of deci-
sions that occur from arrest until case disposi-
tion, including whether to release an arrestee 
with a citation versus taking that person to jail. 
Despite the fact that pretrial release has not 
been historically viewed as a police function, 
through their discretionary decision-making 
ability to issue citations in lieu of arrests in 
certain cases, “the police are often in the best 
position to provide for the speedy release of 
criminal defendants.”21 Pretrial literature now 
typically discusses citation release under the 
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topic of “delegated release authority,” which 
includes release of defendants prior to their 
first appearance by field officers and jail staff, 
in addition to pretrial services program staff.


Following the principle of releasing defen-
dants under the least restrictive conditions, 
the American Bar Association Criminal Justice 
Standards on Pretrial Release “favor use of 
citations by police . . . in lieu of arrest at stages 
prior to the first judicial appearance in cases 
involving minor offenses.”22 In Part II of the 
ABA Standards, “Release by Law Enforcement 
Officer Acting Without an Arrest Warrant,” 
Standard 10-2.1 states that “[i]t should be 
the policy of every law enforcement agency to 
issue citations in lieu of arrest or continued 
custody to the maximum extent consistent 
with the effective enforcement of the law. This 
policy should be implemented by statutes of 
statewide applicability.”23 Commentary to that 
standard explains that “emphasis on citation 
release (as well as ‘stationhouse’ release) was a 
logical extension of bail reform presumptions 
favoring pretrial release and release under 
least restrictive alternatives as well as encour-
aging diversion from the justice system alto-
gether.”24 ABA Standard 10-2.2 recommends 
mandatory issuance of citation for minor 
offenses, and would require law enforcement 
agencies to document in writing the reasons 
for choosing to take a suspect into custody at a 
secure facility on a minor offense.25 Moreover, 
Standard 10-2.3 recommends that,


[e]ach law enforcement agency should 
promulgate regulations designed to 
increase the use of citations to the greatest 
degree consistent with public safety. 
Except when arrest or continued custody is 
necessary, the regulations should require 
such inquiry as is practicable into the 
accused’s place and length of residence, 
family relationships, references, present 


and past employment, criminal record, 
and any other facts relevant to appearance 
in response to a citation.26


Citations are also sometimes called “desk 
appearance tickets,” and are most used when 
the risk to public safety and for failure to 
appear for court are perceived as low.


Collateral
Generally, collateral is property that is pledged 
as security against a debt (Black’s). Specifi-
cally, collateral in the administration of bail 
is typically a deposit of money or property to 
protect a commercial bail bondsman from loss 
if a defendant fails to appear for court. It can 
come from the defendant, but often comes 
from friends and family of the defendant.


Commercial Surety or Compensated 
Surety
see Bail Bondsman


Condition
A future and uncertain event on which the 
existence or extent of an obligation or liability 
depends; an uncertain act or event that trig-
gers or negates a duty to render a promised 
performance (Black’s). In the administration 
of bail, conditions are requirements that must 
be met to avoid certain consequences. Pretrial 
release often hinges on defendants promising 
to follow certain conditions of release, which 
are set to further the constitutionally valid 
purposes for limiting pretrial freedom (i.e., 
to reasonably assure court appearance and 
public safety). Among many other delineations 
in the law, these conditions may be precedent 
and subsequent. Most bail bond conditions 
are conditions subsequent – that is, release is 
obtained, but if the condition occurs (or fails to 
occur, depending on its wording), it will trigger 







GLOSSARY OF TERMS


8


some consequence, and sometimes bring 
pretrial freedom to an end. Money at bail is the 
quintessential, and typically the only condition 
precedent. Unlike other conditions, some or all 
of a financial condition often must be paid first 
in order to initially obtain release.


Consent of Surety
Primarily used with commercial bail 
bondsmen, consent of surety refers to a written 
document from the bondsman agreeing to 
remain as surety despite good cause for a bail 
bond to be revoked.


Contempt
Black’s defines criminal contempt as “[a]n 
act that obstructs justice or attacks the integ-
rity of the court.” Generally speaking, a court 
can declare a defendant to be in contempt for 
any number of disruptive acts that interfere 
with the administration of justice, including 
violating a formal court order. Contempt of 
court may occur directly (committed in the 
immediate vicinity of the court) or indirectly 
(committed outside of court).


Co-signor
A person, separate from and in addition to the 
defendant, who guarantees compliance with a 
bail bond. Despite having a parallel function 
to that of a commercial surety, the term co-si-
gnor has grown in use primarily to refer to an 
uncompensated surety who guarantees only 
the financial condition of release. See Surety


Court Appearance Rate
A more representative way of expressing the 
court appearance outcome by focusing on the 
more frequent number of court appearances, 
instead of the typically much lower number of 
failures to appear (“FTA”) for court. This rate 
may be calculated at the person level, by deter-


mining how many persons in a group appeared 
for all court events, or at the court event level, 
by determining what percentage of court 
events were attended by any person or group 
of persons. See Pretrial Release Outcomes


Criminal History
Also known as a criminal record, it is a compi-
lation of criminal offenses associated with a 
particular individual. Criminal histories can be 
powerful documents in the administration of 
bail, so great caution is urged in compiling and 
interpreting them.


Defendant
The accused in a criminal proceeding.  


Delegated Release Authority
The entrusting – to law enforcement, or in 
some places, a pretrial services agency or 
program – of judicial authority to release an 
arrested person before his or her first court 
appearance.


Diversion
According to the National Association of Pretrial 
Services Agencies’ Performance Standards 
and Goals for Pretrial Diversion/Intervention, 
pretrial diversion/intervention is “a voluntary 
option which provides alternative criminal 
case processing for a defendant charged with 
a crime that ideally, upon successful comple-
tion of an individualized program plan, results 
in a dismissal of the charge(s).” The purpose 
of such a program is to “enhance justice and 
public safety through addressing the root 
cause of the arrest provoking behaviors of the 
defendant, reducing the stigma which accom-
panies a record of conviction, restoring victims 
and assisting with the conservation of court 
and criminal justice resources.”27 The Pretrial 
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Justice Institute’s website contains links to a 
variety of publications related to this topic.28


Double Supervision or “Doubling Up”
The practice of setting a commercial surety 
bond along with professional pretrial agency 
or program supervision. The National Associ-
ation of Pretrial Services Agencies Standards 
on Pretrial Release recommend not using this 
practice of “doubling-up” supervision:


[p]ending abolition of compensated sure-
ties, jurisdictions should ensure that 
responsibility for supervision of defendants 
released on bond posted by a compensated 
surety lies with the surety. A judicial officer 
should not direct a pretrial services agency 
to provide supervision or other services 
for a defendant released on surety bond. 
No defendant released under conditions 
providing for supervision by the pretrial 
services agency should be required to have 
bail posted by a compensated surety.29


Commentary to that Standard provides the 
following reasoning:


[o]ther provisions of the Standards empha-
size that financial bail should be used only 
if other conditions are insufficient to mini-
mize the risk of nonappearance, and that, if 
[secured] financial conditions are imposed, 
the bail amount should be posted with the 
court under procedures that allow for the 
return of the amount of the bond if the 
defendant makes required court appear-
ances. There is no reason to require defen-
dants to support bail bondsmen in order to 
obtain release (and to pay the bondsman a 
fee that is not refundable even if they are 
ultimately cleared of the charges), and 
the practice of [simultaneously] providing 
for supervision by the pretrial services 
agency simply encourages perpetuation of 


the undesirable practices associated with 
commercial bail bonding. It also drains 
supervisory resources from often under-
staffed and overworked pretrial services 
agencies, making it more difficult to super-
vise the defendants for whom they prop-
erly have responsibility.30


The American Bar Association at one time had 
a position on “double supervision” in its Stan-
dards for Pretrial Release, but it has since has 
removed it “so as to leave no doubt as to the 
imperative nature of the recommendation that 
[commercial sureties] be abolished.”31


Due Process
Refers generally to protecting individuals 
from arbitrary or unfair federal or state action 
pursuant to the rights afforded by the Fifth and 
Fourteenth Amendments of the United States 
Constitution (and similar state provisions). As 
noted by the Supreme Court inUnited States v. 
Salerno, due process is further broken down 
into two subcategories:


So called ‘substantive due process’ prevents 
the government from engaging in conduct 
that ‘shocks the conscience,’ or interferes 
with rights ‘implicit in the concept of 
ordered liberty.’ When government action 
depriving a person of life, liberty, or prop-
erty survives substantive due process scru-
tiny, it must still be implemented in a fair 
manner. This requirement has tradition-
ally been referred to as ‘procedural’ due 
process.32


In the administration of bail, due process 
considerations include fundamental fairness 
arguments that high money bail bonds lead 
to defendants being unfairly punished prior 
to trial, as well as concerns that high money 
bonds and the resulting detention affects the 
fairness of a defendant’s trial and the ultimate 
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disposition of the case. When financial condi-
tions of release result in a defendant’s pretrial 
detention without the type of hearing envi-
sioned by the U.S. Supreme Court in Salerno, a 
procedural due process claim might also prove 
successful.


Eighth Amendment
Typically refers to the Eighth Amendment to 
the United States Constitution, which states 
that “Excessive bail shall not be required, nor 
excessive fines imposed, nor cruel and unusual 
punishments inflicted.” See Excessive Bail


Emergency Release
As it relates to the field of bail and pretrial 
release, it is the release of any prisoner due 
to an emergency situation, such as (and typi-
cally) jail crowding. As a jail’s percentage of 
pretrial inmates rises, that jail’s overall popu-
lation can rise above its operational capacity. 
Because many jurisdictions are uneasy with 
making policy changes affecting the pretrial 
population, one sometimes sees jails releasing 
convicted inmates early, often pursuant to 
elaborate emergency release schemes designed 
to comfort the public. At the extreme, emer-
gency releases are a response to a court order to 
reduce a jail’s population, but some programs 
are voluntary to remain within agreed-upon 
caps based on budgetary or other reasons. 
Emergency releases are relatively rare, but 
represent a significant and often well-publi-
cized failure to manage a jail’s population.


Equal Protection
Refers generally to protecting individuals from 
laws that treat people unequally pursuant to 
the right guaranteed by the Fourteenth Amend-
ment of the United States Constitution (and 
similar state provisions). In addition to consid-
erations of due process (which include funda-


mental fairness arguments that high money 
bail bonds lead to defendants being unfairly 
punished before trial, as well as concerns that 
high money bonds and detention affects the 
fairness of a defendant’s trial and the ultimate 
disposition of the case), many scholars have 
argued that equal protection considerations 
should serve as an equally compelling basis 
for fair treatment in the administration of 
bail, especially when considering the disparate 
impact of money bail bonds on defendants due 
only to their level of income.33


Over the years, this argument has been 
bolstered by language from Supreme Court 
opinions in cases like Griffin v. Illinois, which 
dealt with a defendant’s ability to purchase a 
transcript required for appellate review. In 
that case, Justice Black stated that, “[t]here 
can be no equal justice where the kind of trial 
a man gets depends on the amount of money 
he has.”34 Moreover, sitting as circuit justice to 
decide a prisoner’s release in two cases, Justice 
Douglas uttered the following dicta frequently 
cited as support for equal protection analysis: 
(1) “Can an indigent be denied freedom, where 
a wealthy man would not, because he does not 
happen to have enough property to pledge for 
his freedom?”;35 and (2) “[N]o man should be 
denied release because of indigence. Instead, 
under our constitutional system, a man is enti-
tled to be released on ‘personal recognizance’ 
where other relevant factors make it reason-
able to believe that he will comply with the 
orders of the Court.”36 Overall, despite schol-
arly arguments to invoke Equal Protection 
Clause analysis to the issue of bail, the federal 
courts have not been inclined to do so.


Excessive Bail
A legal term of art used to describe bail that 
is unconstitutional pursuant to the Eighth 
Amendment to the United States Constitu-
tion (or similar state provisions). The Eighth 
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Amendment states that, “Excessive bail shall 
not be required, nor excessive fines imposed, 
nor cruel and unusual punishments inflicted.” 
The Excessive Bail Clause derives from reforms 
made by the English Parliament in the 1600s 
to curb the abuse of judges setting impos-
sibly high money bail to thwart the purpose 
of bail to afford a process of pretrial release. 
The English Bill of Rights of 1689 first used the 
phrase, “Excessive bail ought not be required,” 
which was incorporated into the 1776 Virginia 
Declaration of rights, and ultimately found its 
way into the United States and many other 
state constitutions.


Excessiveness must be determined by looking 
both at federal and state law, but a rule of 
thumb is that term relates overall to reason-
ableness. In United States v. Salerno, the Court 
stated as follows:


The only arguable substantive limitation 
of the Bail Clause is that the Government’s 
proposed conditions of release or detention 
not be ‘excessive’ in light of the perceived 
evil. Of course, to determine whether the 
Government’s response is excessive, we 
must compare that response against the 
interest the Government seeks to protect 
by means of that response. Thus, when 
the Government has admitted that its only 
interest is in preventing flight, bail must be 
set by a court at a sum designed to ensure 
that goal, and no more. Stack v. Boyle, 
supra. We believe that when Congress 
has mandated detention on the basis of a 
compelling interest other than prevention 
of flight, as it has here, the Eighth Amend-
ment does not require release on bail.37


Thus, to determine excessiveness, one must 
“look to the valid state interests bail is intended 
to serve for a particular individual and judge 


whether bail conditions are excessive for the 
purpose of achieving those interests. The state 
may not set bail to achieve invalid interests 
[flight and public safety are valid; at least one 
federal court has held that the state’s interest 
in setting bail at a level designed to prevent the 
arrestee from posting it is invalid, see Wagen-
mann v. Adams, 829 F.2d 196, 211-14 (1st Cir. 
1987), and bail as punishment would also 
undoubtedly be an invalid state interest], nor 
in an amount that is excessive in relation to the 
valid interests it seeks to achieve.”38


The law of Stack v. Boyle is still strong: when 
the state’s interest is assuring the presence of 
the accused, “[b]ail set at a figure higher than 
an amount reasonably calculated to fulfill 
this purpose is ‘excessive’ under the Eighth 
Amendment.”39 Nevertheless, as the language 
in Salerno indicates, financial conditions (i.e., 
amounts of money) are not the only condi-
tions vulnerable to an excessive bail claim. 
Any unreasonable condition of release (e.g., a 
nonfinancial condition having no relationship 
to reducing or ameliorating an identified risk, 
or that exceeds what is needed to assure the 
constitutionally valid state interest) might be 
deemed constitutionally excessive.40


Exoneration
Exoneration generally is the removal of a 
responsibility. In the administration of bail 
and the pretrial process, it is a term of art refer-
ring to one being released from liability on a 
bail bond upon the successful satisfaction of 
all conditions of the bond, upon payment of a 
forfeiture of the bond, or upon the occurrence 
of any other statutorily enumerated justifica-
tion, such as the death of the defendant, the 
surrender of the defendant into custody before 
the forfeiture process is complete, or deficien-
cies in the process affecting a surety’s liability.
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Failure to Appear (FTA)
The phrase typically used when a defendant or 
witness under subpoena does not show up for 
a scheduled court appearance. It is understood 
to carry with it some penalty for the failure, 
such as the issuance of a bench warrant. It has 
sometimes been defined as a “willful” absence 
from a court appointment, but research and 
experience has shown that FTAs needn’t be 
willful to nonetheless occur.


Failure to Appear Rate
see Court Appearance Rate


Felony
A serious crime usually punishable by impris-
onment for more than one year or by death 
(Black’s). Also called “major” or “serious” 
crimes. What is and is not considered a felony 
(and whether it is even called a felony) differs 
among jurisdictions, and the lines of demar-
cation between less-serious felonies and 
more-serious misdemeanors are often blurred, 
so reference to each state’s sometimes complex 
criminal code is necessary to determine the 
precise definition. When reporting crime 
statistics, many entities (including the Federal 
Bureau of Investigation) categorize offenses 
using other classifications, such as “violent” 
and “property” offenses.


First Appearance
The court proceeding in which a criminal 
defendant is first brought before a judge, 
either physically or through some electronic 
transmission. The laws concerning first 
appearances vary among the states, and can 
have different names. For example, in Roth-
gery v. Gillespie County, the case dealing with 
the Sixth Amendment right to counsel at the 
initial appearance, that appearance was called 
an “article 15.17 hearing,” in which the Texas 


courts combined a probable cause determina-
tion with charge recitation and bail setting.41 
The relevant statute typically requires such a 
hearing “without unreasonable delay,” causing 
some practical variation, and usually includes 
an advisement of defendant rights, a recitation 
of charges, and bail bond setting. Also called an 
“initial appearance.” See also Presentment


Forfeiture
To forfeit something generally in the law 
means to lose the right to money or property 
based on the breach of a legal obligation. In the 
administration of bail and the pretrial process, 
forfeiture refers to the procedure in which a 
court orders that the money paid up-front be 
retained by the court or that a surety pay the 
security pledged to the court when a defendant 
fails to fulfill the requirements of a bail bond. It 
is often used in relation to the bond agreement 
between a court, the defendant, and a commer-
cial surety (bail bondsman), with numerous 
complicated statutory provisions governing 
the forfeiture procedure.42


Habeas Corpus
From the Latin, “that you have the body,” the 
term is short for habeas corpus ad subjici-
endum, which means “that you have the body 
to submit to,” and long for “habeas,” as in “the 
defendant filed his habeas petition today.” 
The term “habeas corpus” actually precedes 
any number of writs designed to bring a 
person from one place to another, typically 
court. The most frequently used and referred 
to (ad subjiciendum) is directed to someone 
detaining another person and commanding 
that the detained person be brought to court, 
typically to ensure that the person’s impris-
onment is not illegal. It is one means avail-
able for defendants to obtain judicial review of 
the right to bail, or the amount of a financial 
condition of a bail bond. To Garner, the term 
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habeas corpus “is the quintessential Latinism 
that has taken on a peculiar meaning so that no 
homegrown English term could now supply.”43


It is often referred to as the “Great Writ,” 
in recognition of its importance among all 
other writs, and has been described by the 
United States Supreme Court as “the funda-
mental instrument for safeguarding individual 
freedom against arbitrary and lawless state 
action.”44 As Justice Stevens once wrote, “[t]
he great writ of habeas corpus has been for 
centuries esteemed the best and only sufficient 
defence of personal freedom. Its history and 
function in our legal system and the unavail-
ability of the writ in totalitarian societies are 
naturally enough regarded as one of the deci-
sively differentiating factors between our 
democracy and totalitarian governments.”45


Habeas corpus derives from the famous 1676 
English case of an individual known only as 
Jenkes, who was held for two months on a 
charge that, pursuant to statute, required 
admittance to bail. Jenkes’ case, and cases like 
it, ultimately led to Parliament’s passage of the 
Habeas Corpus Act of 1679, which established 
procedures to prevent long delays before a bail 
hearing was held. The United States explicitly 
incorporated the right of habeas corpus into 
the Constitution in Article 1, Section 9, which 
reads, “[t]he privilege of the writ of habeas 
corpus shall not be suspended, unless when, 
in cases of rebellion or invasion, the public 
safety may require it.” The first Judiciary Act 
provided habeas corpus for federal prisoners, 
and in 1867 Congress expanded the process to 
allow federal courts to grant writs of habeas 
corpus in all cases, including state cases, where 
any person may be restrained in violation of 
the Constitution or U.S. law or treaty. Each 
state typically also has its own habeas right and 
procedure, which is often incorporated into an 
overall postconviction remedy provision.


Like “bail,” habeas corpus is a process, impli-
cating a unique legal procedure and body of 
legal precedent.


Immigration and Customs                    
Enforcement (“ICE”)
The principal investigative arm of the United 
States Department of Homeland Security, 
created in 2003 by merging parts of the United 
States Customs Service and the Immigration 
and Naturalization Service. In some jurisdic-
tions, ICE places immigration holds on defen-
dants that can affect their perceived risk and 
thus their pretrial status.


Incarceration
According to Black’s, it is the act or process 
of confining someone. By most estimates, 
the United States has the highest number of 
inmates and the highest incarceration rate in 
the world, with China (number of inmates) and 
Russia (incarceration rate) coming in second.


Incarcerated Population
Also known at the local level as the jail popula-
tion, the incarcerated population is the number 
persons held in one or more detention facili-
ties. Jail population dynamics are important 
to understand when dealing with policies and 
procedures that affect that population, such 
as those surrounding bail and pretrial release. 
A typical jail is akin to a water barrel, which 
has an overall amount of liquid based on how 
much water is put into it, and how long that 
water stays inside the barrel until it is let out. 
Like the water barrel, the average daily jail 
population is determined by bookings (inflow) 
and length of stay (outflow). Thus, in addition 
to variations in bookings, various jail subpop-
ulations can drive the average daily popula-
tion based on their lengths of stay, and these 
lengths of stay, in turn, are affected by local 
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policies and procedures. As it pertains to bail 
and pretrial release, the Bureau of Justice 
Statistics reports that jail populations peaked 
in 2008, but have been declining since then. 
Nevertheless, approximately two thirds of the 
inmates housed in our nation’s jails are pretrial 
detainees, and the use of secured money at bail 
has increased the lengths of stay of pretrial 
inmates.


Individualized Bail Determination
The notion underlying a risk-based admin-
istration of bail that each defendant poses 
his or her own risk, which can be assessed 
using professional standards and research. It 
presupposes that the fixing of bail in a blanket 
fashion not taking into consideration those 
individual risk characteristics is flawed and 
possibly illegal. The notion was first articulated 
by the United States Supreme Court in Stack v. 
Boyle, 342 U.S. 1, 5-6 (1951), when the Court 
wrote that “[t]o infer from the fact of indict-
ment alone a need for bail in an unusually high 
amount is an arbitrary act,” and “[s]ince the 
function of bail is limited, the fixing of bail for 
any individual defendant must be based upon 
standards relevant to the purpose of assuring 
the presence of that defendant. The traditional 
standards as expressed in the Federal Rules of 
Criminal Procedure are to be applied in each 
case to each defendant.” The particular stan-
dards referred to in Stack included the nature 
and circumstances of the offense, the weight of 
the evidence, the financial ability of the defen-
dant, and his or her character. Most states 
have similar standards in their bail statutes, 
thus statutorily mandating an individualized 
bail setting.


Initial Appearance
see First Appearance


Integrity of the Judicial Process
A term of art in the field of bail and pretrial 
release that often sums up a number of vari-
ables typically related to risk to court appear-
ance and public safety. The phrase has 
sometimes been used as a label for a third 
constitutionally valid purpose for limiting 
pretrial freedom beyond court appearance and 
public safety, but often the phrase is either 
used without definition or has been further 
defined as relating to either court appearance 
or public safety. For example, the American 
Bar Association states that the purpose of the 
pretrial release decision includes “maintaining 
the integrity of the judicial process by securing 
defendants for trial.”46 Other jurisdictions 
use the phrase when describing the threat of 
intimidating or harassing witnesses, arguably 
clear risks to public safety.


The phrase “ensure the integrity of the judicial 
process” was used in United States v. Salerno,47 
but only in a passing reference to the argument 
on appeal. Reviewing the court of appeals 
ruling, however, sheds some light on that argu-
ment. The principle contention at the court of 
appeals level was that the Bail Reform Act of 
1984 violated due process because it permitted 
pretrial detention of defendants when their 
release would pose a danger to the community 
or any person.48 As the appeals court noted, 
this contention was different from what it 
considered to be the clearly established law 
that detention was proper to prevent flight or 
threats to the safety of those solely within the 
judicial process, such as witnesses or jurors. 
The appeals court found the idea of potential 
risk to the broader community “repugnant” to 
due process and, had the Supreme Court not 
reversed, the distinction between those in the 
judicial process and those outside of it might 
have remained. However, by upholding the 
Bail Reform Act’s preventive detention provi-
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sions, the Supreme Court forever expanded the 
notion of public safety to encompass consid-
eration of all potential victims, whether in or 
out of the judicial process. Today, use of the 
phrase typically begs further definition so as to 
clarify whether judicial integrity means specif-
ically court appearance or public safety, more 
general compliance with all court-ordered 
conditions of one’s bail bond, or some other 
relevant factor.


Jail
A jail is a building designated and used to 
temporarily confine persons who are sentenced 
to minor crimes or who do not obtain release 
during the pretrial period, typically operated 
by local jurisdictions. As Black’s notes, it is a 
place of confinement that is somewhat more 
than a police station, and less than a prison. Jail 
is pronounced the same as “gaol,” the British 
variant, which is traced to the Latin term for 
“cage.” Because jails are seen as somewhat 
temporary, they often do not have the sort of 
long-term rehabilitation programs afforded in 
many prisons.


Judge
A public official appointed or elected to hear 
and decide legal matters in court (Black’s). 
The term is often used interchangeably with 
“court,” as in “I hope that the court will decide 
this matter soon.” There are numerous types 
of judges, from county and district to military 
and “senior visiting,” so one should attempt 
always to further clarify the title. The term 
is frequently misused to describe those on 
supreme courts, who are typically instead 
called “justices.” In some jurisdictions the title 
is important when determining the authority 
to grant or fix bail.


Judicial Officer
Broader than the term “judge,” judicial offi-
cers include judges and magistrates, as well 
as other officers of the court as defined locally 
or in state or federal bail statutes. In some 
jurisdictions the title is important when deter-
mining the authority to grant or fix bail.


Least Restrictive Conditions
Least restrictive conditions is a concept related 
to excessive bail, as evidenced by the United 
States Supreme Court’s opinion in Salerno, 
which explained that conditions of bail must be 
set at a level designed to assure a constitution-
ally valid purpose for limiting pretrial freedom 
“and no more.” The phrase “least restrictive 
conditions” is a term of art expressly contained 
in the federal and District of Columbia stat-
utes, the American Bar Association best-prac-
tice standards on pretrial release, and other 
state statutes based on those Standards (or a 
reading of Salerno). Moreover, the phrase is 
implicit through similar language from various 
state high court cases articulating, for example, 
that bail may only be met by means that are 
“the least onerous” or that impose the “least 
possible hardship” on the accused.


Commentary to the ABA Standard recom-
mending release under the least restrictive 
conditions states as follows:


This Standard’s presumption that defen-
dants should be released under the least 
restrictive conditions necessary to provide 
reasonable assurance they will not flee 
or present a danger is tied closely to the 
presumption favoring release generally. 
It has been codified in the Federal Bail 
Reform Act and the District of Columbia 
release and pretrial detention statute, 
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as well as in the laws and court rules of a 
number of states. The presumption consti-
tutes a policy judgment that restrictions on 
a defendant’s freedom before trial should 
be limited to situations where restrictions 
are clearly needed, and should be tailored 
to the circumstances of the individual case. 
Additionally, the presumption reflects a 
practical recognition that unnecessary 
detention imposes financial burdens on the 
community as well as on the defendant.


The least restrictive principle is foundational, 
and is expressly reiterated throughout the ABA 
Standards when, for example, those Standards 
recommend citation release or summonses 
versus arrest. Moreover, the Standard’s overall 
scheme creating a presumption of release on 
recognizance, followed by release on nonfinan-
cial conditions, and finally release on financial 
conditions is directly tied to this foundational 
premise. Indeed, the principle of least restric-
tive conditions transcends the Standards and 
flows from even more basic understandings of 
criminal justice, which begins with presump-
tions of innocence and freedom, and which 
correctly imposes increasing burdens on the 
government to incrementally restrict one’s 
liberty.


More specifically, however, the ABA Stan-
dard’s commentary on financial conditions 
makes it clear that the Standards consider 
secured money bonds to be a more restric-
tive alternative to both unsecured bonds and 
nonfinancial conditions: “When financial 
conditions are warranted, the least restrictive 
conditions principle requires that unsecured 
bond be considered first.” Moreover, the Stan-
dards state, “Under Standard 10-5.3(a), finan-
cial conditions may be employed, but only 
when no less restrictive non-financial release 
condition will suffice to ensure the defendant’s 
appearance in court. An exception is an unse-


cured bond because such a bond requires no 
‘up front’ costs to the defendant and no costs 
if the defendant meets appearance require-
ments.”


Legal and Evidence-Based Practices
According to Marie VanNostrand, Ph.D., who 
first coined the term, they are “interventions 
and practices that are consistent with the 
pretrial legal foundation, applicable laws, and 
methods research has proven to be effective 
in decreasing failures to appear in court and 
danger to the community during the pretrial 
stage. The term is intended to reinforce the 
uniqueness of the field of pretrial services 
and ensure that criminal justice profes-
sionals remain mindful that program prac-
tices are often driven by law and when driven 
by research, they must be consistent with the 
pretrial legal foundation and the underlying 
legal principles.”49


Magistrate
A judicial officer, often with limited juris-
dictional power, who possesses whatever 
authority that is given to him or her through 
appointment or law. In some jurisdictions 
the title is important when determining the 
authority to grant or fix bail.


Manhattan Bail Project (or Vera Study)
One of the best known social science studies 
of bail, and the first to explore alternatives to 
release on secured financial conditions (money 
bail bonds). It was conducted by the Vera Foun-
dation (now the Vera Institute of Justice) and 
the New York University Law School beginning 
in October of 1961. It was designed “to provide 
information to the court about a defendant’s 
ties to the community and thereby hope that 
the court would release the defendant without 
requiring a bail bond [i.e., release on the 
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defendant’s own recognizance].”50 The project 
was a focal point of discussion at the National 
Conference on Bail and Criminal Justice in 
1964, and generally in the bail reform move-
ment of the 1960s.


Misdemeanor
A crime that is less serious than a felony and is 
usually punishable by a fine or relatively brief 
confinement in a place other than a prison 
(Black’s). See also Felony


Monetary Bail Bond Schedule (or Bail 
Schedule)
 A written listing of amounts of money to 
be used in bail setting based on the offense 
charged, regardless of the characteristics of 
any individual defendant. While they are often 
created with good intentions, many argue that 
bail schedules are the antithesis of individu-
alized bail determinations, and thus clearly 
violate principles articulated by the Supreme 
Court in Stack v. Boyle.51 To many, they also 
improperly displace judicial discretion, and 
they have been “flatly reject[ed]” by the Amer-
ican Bar Association’s Criminal Justice Stan-
dards on Pretrial Release because they are 
“arbitrary and inflexible,” and because they 
exclude individualized factors that are more 
relevant to risk. At least three state supreme 
courts have examined procedures to imple-
ment non-discretionary bail amounts and 
found them legally deficient.52


Money Bail
 A shorthand term used primarily for describing 
bail or a bail bond using secured financial 
conditions. The two central issues concerning 
money bail are: (1) unnecessary incarceration 
of defendants who cannot afford to pay; and 
(2) the use of secured financial conditions to 


protect public safety, a notion with no empir-
ical support and no legal basis in the more 
enlightened states’ statutes.


Money Bail System
The “traditional” money or financial bail 
system, which includes any system of the 
administration of bail that is over-reliant on 
money. Some of its hallmarks include mone-
tary bail bond schedules, overuse of secured 
bonds, a reliance on commercial sureties (for- 
profit bail bondsmen), financial conditions 
set to protect the public from future criminal 
conduct, and financial conditions set without 
consideration of the defendant’s ability to 
pay, or without consideration of non-financial 
conditions that would likely reduce risk.


National Association of Pretrial Ser-
vices Agencies (“NAPSA”) Standards 
on Pretrial Release
NAPSA is the national professional association 
for the pretrial release and pretrial diversion 
fields. Like the ABA’s Standards, the NAPSA’s 
Standards on Pretrial Release serve as best 
practice standards in the field.53 In many areas, 
the NAPSA Standards compliment (and some-
times mirror) the ABA Standards, but they also 
provide important detailed guidance on best 
practices for operating pretrial services agen-
cies or programs.


National Conference on Bail and 
Criminal Justice
The 1964 conference, convened by United 
States Attorney General Bobby Kennedy, which 
brought together over 400 judges, prosecutors, 
defense lawyers, police, bondsmen, and prison 
officials to present “for analysis and discussion 
specific and workable alternatives to [money] 
bail based on the experience of the Manhattan 
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Bail Project and some others which followed in 
its wake.”54 Attorney General Kennedy closed 
the conference with the following memorable 
statement:
 


For 175 years, the right to bail has not been 
a right to release, it has been a right merely 
to put up money for release, and 1964 can 
hardly be described as the year in which the 
defects in the bail system were discovered.


* * *


What has been made clear today, in the 
last two days, is that our present atti-
tudes toward bail are not only cruel, but 
really completely illogical. What has been 
demonstrated here is that usually only one 
factor determines whether a defendant 
stays in jail before he comes to trial. That 
factor is not guilt or innocence. It is not the 
nature of the crime. It is not the character 
of the defendant. That factor is, simply, 
money. How much money does the defen-
dant have?55


Plea
In criminal law, it is an accused person’s formal 
response to a criminal charge (e.g., “guilty,” 
“not guilty,” “no contest”) (Black’s).


Parole
Release from jail, prison, or other confine-
ment after actually serving part of a sentence 
(Black’s).


Plea Bargain
A negotiated agreement between a prosecutor 
and a criminal defendant whereby the defen-
dant typically pleads guilty to a lesser offense, 
or to one of multiple charges, in exchange for 
some concession by the prosecutor, such as 


an agreement to a more lenient sentence or a 
dismissal of other charges. It is also called a 
“plea agreement.” There is a significant, but 
extremely sensitive issue in the administra-
tion of bail concerning whether a defendant’s 
pretrial status has the effect of “coercing” a 
plea, typically by providing the defendant with 
a Hobson’s choice (a take it or leave it option) 
of pleading guilty in order to be released from 
confinement. Given the large percentage of 
cases ending with guilty pleas, research is 
needed to shed further light on this issue.


Point Scale
A system by which number or “point” values 
are assigned to various characteristics and 
circumstances associated with individual 
defendants. Threshold scores are established 
that identify defendants as eligible for release 
or not. Many pretrial programs have used a 
version of the original VERA point scale at one 
time, but many others have developed local or 
statewide validated pretrial risk assessments 
as called for by national standards. See Pretrial 
Risk Assessment


Preliminary Hearing
A criminal hearing to determine whether there 
is sufficient evidence to prosecute an accused 
person. If sufficient evidence exists, the case 
proceeds to the next phase. Also called a 
preliminary examination, a probable cause 
hearing, or a bindover hearing (Black’s).


Presentment
A little-used term to describe the act of 
bringing a defendant before a judge for the 
defendant’s first appearance as soon as reason-
ably possible. The United States Supreme 
Court recently commented on the federal 
presentment requirement, writing that it is 
not just some “administrative nicety,” but in 







A PUBLICATION OF THE PRETRIAL JUSTICE INSTITUTE


19


fact still has practical importance: “As we said, 
it stretches back to the common law, when it 
was one of the most important protections 
against unlawful arrest. Today presentment 
is the point at which the judge is required to 
take several key steps to foreclose Government 
overreaching: informing the defendant of the 
charges against him, his right to remain silent, 
his right to counsel, the availability of bail, and 
any right to a preliminary hearing; giving the 
defendant a chance to consult with counsel; 
and deciding between detention or release.”56 


See First Appearance


Presumption
A legal inference of assumption that a fact 
exists, based on the known or proven exis-
tence of some other fact or group of facts. Most 
presumptions are rules of evidence calling 
for a certain result in a given case unless the 
adversely affected party overcomes it with 
other evidence. A presumption shifts the 
burden of production or persuasion to the 
opposing party, who can then attempt to over-
come the presumption (Black’s). Concerning 
bail and pretrial release, the term is often used 
in “presumption of innocence” (see below), 
a “presumption of release” (tied philosoph-
ically to the presumption of innocence, and 
included in both the ABA’s Criminal Justice 
Standards on Pretrial Release and NAPSA’s 
Standards on Pretrial Release), a more specific 
“presumption of release on recognizance” (a 
principle flowing from the Standards’ recom-
mendations to use least restrictive conditions 
of release), and sometimes a “presumption 
toward confinement” found in some preven-
tive detention statutes.


Presumption of Innocence
The fundamental principle that a person may 
not be convicted of a crime unless the govern-
ment proves guilt beyond a reasonable doubt, 


without any burden placed on the accused to 
prove innocence (Black’s). Although it is not 
mentioned in the United States Constitution, 
its tie to the criminal burden of proof implicates 
the Due Process Clause.57 The United States 
Supreme Court first discussed the principle as 
the “true origin” of the doctrine of reasonable 
doubt, writing in Coffin v. United States that 
“a presumption of innocence in favor of the 
accused is the undoubted law, axiomatic and 
elementary, and its enforcement lies at the 
foundation of the administration of our crim-
inal law.”58 The Coffin Court itself traced the 
presumption’s origins to various statements 
under Roman law, which included not only 
notions of proof, but also language re-articu-
lated and published by Blackstone, who wrote 
that “it is better that ten guilty persons escape 
than that one innocent suffer.”


Some confusion surrounding the phrase 
derives from a line in Bell v. Wolfish, in which 
the Court stated that the presumption of inno-
cence “has no application to a determination of 
the rights of a pretrial detainee during confine-
ment before his trial has even begun.”59 The 
temptation to use this quote to erode the role 
of the presumption in the administration of 
bail is dampened considerably by the scope of 
concerns addressed in the Bell opinion. As the 
Court expressly stated: “We are not concerned 
with the initial decision to detain an accused 
and the curtailment of liberty that such a deci-
sion necessarily entails. . . . Instead, what is at 
issue when an aspect of pretrial detention that 
is not alleged to violate any express guarantee 
of the Constitution is challenged, is the detain-
ee’s right to be free from punishment, and his 
understandable desire to be as comfortable as 
possible during his confinement, both of which 
may conceivably coalesce at some point.”60 Bell 
was essentially a conditions-of-confinement 
case, and the “no application” language, above, 
was uttered in discussing a prisoner’s right to 
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be free from the correctional facility’s practice 
of “double bunking” inmates.
Thus, the presumption of innocence every-
thing to do with bail and the decision to release 
or confine a particular inmate, and theBell 
language should in no way diminish the strong 
statements concerning the right to bail found 
in Stack v. Boyle, in which the Court wrote,


From the passage of the Judiciary Act of 
1789, to the present Federal Rules of Crim-
inal Procedure, federal law has unequiv-
ocally provided that a person arrested for 
a non-capital offense shall be admitted 
to bail. This traditional right to freedom 
before conviction permits the unham-
pered preparation of a defense, and serves 
to prevent the infliction of punishment 
prior to conviction. Unless this right to bail 
before trial is preserved, the presumption 
of innocence, secured only after centuries 
of struggle, would lose its meaning.61


That the broader notion of a right to bail 
necessarily triggers serious consideration of 
the presumption of innocence is also clearly 
seen in United States v. Salerno, through 
Justice Marshall’s dissent in which he wrote, 
albeit unconvincingly, that “the very pith and 
purpose of [the Bail Reform Act of 1984] is an 
abhorrent limitation of the presumption of 
innocence.”62


Pretrial
A period of time referring to the phase of a crim-
inal defendant’s case beginning at arrest and 
ending at final disposition. The term is often 
misused to refer to a pretrial services agency 
or program, or to pretrial services supervision.


Pretrial Conditional Release
Pretrial conditional release refers to any form 
of release in which the defendant is required 
to comply with specific conditions set by the 
court, which can be financial, nonfinancial, or 
both.


Pretrial Detention
Holding a defendant in secure detention before 
trial on criminal charges either because release 
was denied or because the established bail bond 
could not be posted (Black’s). As the definition 
implies, pretrial detention can be intended 
or unintended, and thus judges should be 
purposeful when setting bail bonds so that 
they realize their intention that the defendant 
either be released or remain detained.


Pretrial Justice
According to Tim Murray, Director Emeritus 
of the Pretrial Justice Institute, pretrial justice 
involves the proper administration of laws 
through fair and effective pretrial policies and 
practices for “the host of decisions that occur, 
from the arrest up to the point at which the case 
is concluded or disposed of.”63 This definition 
extends the concept beyond merely the bail, 
or release/detention decision, to all decisions 
made during the pretrial phase of a criminal 
case. A similarly broad definition, drafted with 
inspiration from the United States Probation 
and Pretrial Services Charter for Excellence, is 
as follows: “The honoring of the presumption 
of innocence, the right to bail that is not exces-
sive, and all other legal and constitutional 
rights afforded to accused persons awaiting 
trial while balancing these individual rights 
with the need to protect the community, main-
tain the integrity of the judicial process, and 
assure court appearance.”64
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Pretrial Release Decision
A court’s determination of whether a criminal 
defendant will remain at liberty or be held in 
secure detention until the disposition of his 
or her case. According to the American Bar 
Association’s Criminal Justice Standards on 
Pretrial Release, “[t]he purposes of the pretrial 
release decision include providing due process 
to those accused of crime, maintaining the 
integrity of the judicial process by securing 
defendants for trial, and protecting victims, 
witnesses, and the community from threats, 
danger, or interference.”65 The pretrial release 
decision, as contemplated by the Standards, is 
specifically distinguished from the traditional 
financial bail decision. See Money Bail 
System, Bail


Pretrial Release Outcomes
Although the term “outcomes” can reflect 
whatever is measured (e.g., pretrial detention/
release outcomes, adjudication and sentencing 
outcomes), it is typically used to refer to results 
tied to the two constitutionally valid purposes 
for limiting pretrial freedom – court appear-
ance and public safety. A third outcome, 
compliance with all other bail bond conditions, 
may also be measured.


Pretrial Risk Assessment
The method by which a pretrial services 
program/agency or individual identifies 
and categorizes risks of pretrial misconduct 
presented by a particular defendant based 
upon the information gathered before the bail 
hearing. The risk assessment can be either 
subjective or objective. Subjective assessments 
are based on an evaluation of the defendant by 
the interviewer, who draws on his or her prior 
experience to assess release appropriateness. 
Objective assessments are based on procedures 
and conclusions supported by research and 


national organizations, such as the National 
Association of Pretrial Services Agencies and 
the American Bar Association, through their 
published standards.


Pretrial Services Agency or Program
While widely varying, a pretrial services 
agency or program is generally known as any 
organization created ideally to perform the 
three primary pretrial agency or program func-
tions of: (1) collecting and analyzing defendant 
information for use by the court in assessing 
risk; (2) making recommendations to the court 
concerning bail bond conditions of release to 
address risk; and (3) monitoring and super-
vising defendants who are released from secure 
custody during the pretrial phase of their cases 
in order to manage their risk. For a number of 
reasons, having a single entity provide these 
functions is likely the ideal, and is superior 
to separating the functions and having them 
performed by other, existing criminal justice 
entities.


Pretrial Supervision
The act of managing, directing, or overseeing a 
defendant who has been released from secure 
custody during the pretrial phase of a crim-
inal case, ideally to reasonably assure both 
court appearance and public safety. It is often 
re-phrased as “pretrial services supervision,” 
and used to refer to supervision by a pretrial 
services program or agency, engaged to provide 
oversight for compliance with all conditions of 
a bail bond to further the dual purpose of bail. 
Because commercial bail bondsmen are only 
concerned with court appearance, their over-
sight in any particular case could arguably be 
considered a more limited form of “pretrial 
supervision,” but likely never “pretrial services 
supervision.”
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Preventive Detention
Pretrial detention designed to prevent either 
flight or danger to the community. The laws of 
many states and the federal system allow the 
court to detain defendants in certain carefully 
defined categories of cases either based on 
the defendant’s most serious charge or when 
no condition or combination of conditions of 
pretrial release can reasonably assure court 
appearance or public safety. When drafted 
properly, these laws include substantial due 
process elements, such as those reviewed and 
approved by the United States Supreme Court 
in United States v. Salerno.66 It is correctly 
argued that such detention should be used 
sparingly, for while the Supreme Court in 
Salerno upheld the federal preventive deten-
tion provisions of the Bail Reform Act of 1984, it 
also uttered the memorable statement, “In our 
society, liberty is the norm, and detention prior 
to trial or without trial is the carefully limited 
exception.”67 In that opinion, the Court specif-
ically emphasized that the “extensive safe-
guards” embedded in the Bail Reform Act and 
the “careful delineation of the circumstances 
under which detention will be permitted” were 
crucial to repelling the constitutional chal-
lenges. Nevertheless, some federal districts 
have reported pretrial detention rates as high 
as 70-80%, indicating potential overuse of the 
statutory provisions, and a trend contrary to 
the Court’s warning to ensure that detention 
remain an exception.68 Moreover, in many 
cases across this country bail bonds are often 
set in unaffordable, if not excessive amounts, 
leading to preventive detention without any of 
the procedural safeguards envisioned by the 
Court in Salerno.


Prison
According to Webster’s Dictionary, a prison is 
generally a place of confinement, and specifi-
cally an institution (as one under state jurisdic-


tion) for confinement of persons convicted of 
serious crimes. One should not expect to find 
any pretrial inmates housed in a state prison; 
however, defendants facing federal charges are 
sometimes held in federal prisons, and some 
states actually call their jails “prisons.” Private 
prisons exist in the United States, which are 
run by private corporations whose services and 
beds are contracted out by state governments 
or the Federal Bureau of Prisons.


Probable Cause
A reasonable ground to suspect that a person 
has committed or is committing a crime or 
that a place contains specific items connected 
with a crime (Black’s). Probable cause gener-
ally refers to having more evidence for than 
against. It is a term of art in criminal proce-
dure referring to the requirement that arrests 
be based on probable cause. Probable cause 
to arrest is present when “at that moment the 
facts and circumstances within [the officers’] 
knowledge and of which they had reason-
ably trustworthy information were sufficient 
to warrant a prudent man in believing that 
the [person] had committed or was commit-
ting an offense.”69 In County of Riverside v. 
McLaughlin, 500 U.S. 44 (1991), the Supreme 
Court ruled that suspects who are arrested 
without a warrant must be given a probable 
cause hearing within 48 hours.


Probation
A court imposed criminal sentence that, 
subject to stated conditions, releases a 
convicted person into the community instead 
of sending him or her to jail or prison (Black’s). 
Though similarities exist between proba-
tion and pretrial release (indeed, sometimes 
pretrial services are delivered by a jurisdic-
tion’s probation office), the crucial difference 
is that probation is a sentence of punishment 
imposed upon conviction, and thus has entirely 
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different legal purposes than those underlying 
the bail process. There exists an unfortunate 
irony that many criminal defendants will 
spend the entire pretrial phase of their case in 
secured confinement, only to be released back 
into the community after conviction by being 
sentenced to probation.


Pro se
For oneself, or on one’s own behalf, without 
the assistance of a lawyer. Sometimes called 
in propria persona, or “pro per” for short 
(Black’s). There are empirical data to support 
the notion that pro se defendants are at some 
significant disadvantage during their bail 
setting. See Public Defender, Right to 
Counsel


Prosecutor
A legal officer who represents the government 
in criminal proceedings (although there is 
such a thing as a private prosecutor, it is rare). 
They are known by different names, including 
district attorney, county attorney, common-
wealth attorney, municipal attorney, state’s 
attorney, prosecuting attorney, etc. Prosecu-
tors in the federal system are known as United 
States Attorneys and Assistant United States 
Attorneys, or “AUSA’s” for short.


Protection Order/Restraining Order
Often used interchangeably, but in some states 
defined differently, both terms refer to court 
orders prohibiting or restricting a person from 
engaging in delineated conduct. They can be 
mandated statutorily for all cases, or discre-
tionary for particular cases, such as domestic 
violence.


Public Defender
A lawyer or staff of lawyers, usually publicly 
appointed and paid, whose duty is to repre-


sent indigent criminal defendants (Black’s). 
Any term relating to defense counsel raises 
the important but somewhat misunderstood 
issue of lawyer representation during the first 
appearance. The relevant National Association 
of Pretrial Services Agencies standard, Stan-
dard 2.2(d) states that “[a]t the defendant’s first 
appearance, he or she should be represented 
by counsel. If the defendant does not have his 
or her own counsel at this stage, the judicial 
officer should appoint counsel for purposes of 
the first appearance proceedings, and should 
ensure that counsel has adequate opportunity 
to consult with the defendant prior to the first 
appearance.”70 Comments to that Standard 
explain that organization’s position:


The committee that drafted the Standards 
recognizes that, as of the time of their 
adoption in 2004, many jurisdictions do 
not routinely provide for the appointment 
of counsel to represent defendants at first 
appearance. However, if the first appear-
ance is to be fair and meaningful, it is vitally 
important to ensure that defendants are 
represented effectively at this proceeding. 
Attorneys who understand the importance 
of the decisions made at first appearance, 
are familiar with the contents of pretrial 
services reports and with available release 
options, and are able to advocate effectively 
for their clients – on the basis of consulta-
tion with the defendant and even very brief 
contact with family members or friends of 
the defendant – can make the difference 
between liberty and confinement for defen-
dants during the pretrial period.71


The relevant ABA Standard concerning defen-
dant representation recommends only that 
“[i]f the defendant is not released at the first 
appearance and is not represented, counsel 
should be appointed immediately. The next 
judicial proceeding should occur promptly, but 
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not until the defendant and defense counsel 
have had an adequate opportunity to confer, 
unless the defendant has intelligently waived 
the right to be represented by counsel.”72 
Commentary to the Standard, however, better 
reflects the ABA’s position on the issue:


[i]n some jurisdictions, defendants are 
represented by counsel, at least provision-
ally, at their first appearance, but this is not 
a universal practice. ABA policy, however, 
clearly recommends that provision of 
counsel at first appearance should be stan-
dard in every court. Thus, the Providing 
Defense Services Standards call for counsel 
to be provided to the accused ‘as soon as 
feasible, and, in any event, after custody 
begins, at appearance before a committing 
magistrate, or when formal charges are 
filed, whichever occurs first.’


Provision of counsel at the first appearance 
is especially important if consideration is 
going to be given to detention or to release 
on conditions that involve a significant 
restraint on the defendant’s liberty.73


Fairly recent data support the recommen-
dations contained in the ABA and NAPSA 
Standards. Noting that previous attempts to 
provide legal counsel in the bail process have 
been neglected, in 1998 the Baltimore, Mary-
land, Lawyers at Bail Project was created 
to demonstrate empirically whether or not 
lawyers mattered during bail bond setting 
hearings. Using a controlled experiment (with 
some defendants receiving representation 
at the bail hearing and others not receiving 
representation) the Project found that defen-
dants with lawyers: (1) were over two and 
one-half times more likely to be released on 
their own recognizance; (2) were over four 
times more likely to have their initially-set 


bail bond amounts reduced at the hearing; 
(3) had their money bail bond reduced by a 
greater amount; (4) were more likely to have 
the money bond reduced to a more affordable 
level ($500 or under); (5) spent less time in 
jail (an average of two days versus nine days 
for unrepresented defendants); and (6) had 
longer bail bond review hearings than defen-
dants without lawyers at first appearance.74 In 
a paper reporting the results of this study, the 
authors concluded:


[L]awyers do make a difference. The 
randomized controlled experiment 
conducted by the Lawyers at Bail Project 
in Baltimore supports the conclusion that 
having a lawyer present at a bail hearing to 
provide more accurate and complete infor-
mation has far-reaching consequences. The 
accused is considerably more likely to be 
released, to respect the system and comply 
with orders, to keep his job and his home, 
and to help prepare a meaningful defense. 
The public at large benefits, too, from the 
unclogging of congested court systems and 
overcrowded jails and the resulting savings 
in taxpayer dollars.75


At the time of their publication, Colbert et al. 
noted that sixteen states refused to provide 
lawyers at this initial proceeding altogether, 
and twenty-six states declined to provide 
defendant representation at bail bond settings 
in all but a few counties. According to the 
authors, only eight states and the District of 
Columbia provided a right to counsel at first 
appearance. See Pro Se, Right to Counsel


Public Safety
The second constitutionally valid purpose for 
limiting pretrial freedom, along with assuring 
court appearance, typically measured by new 
arrests or new charges, but sometimes, and 
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more appropriately, expressed in the nega-
tive from these measurements (e.g., the “no 
new arrest or charge rate”). The term is also 
somewhat overused by some public officials as 
an undefined and unmeasured, and thus unas-
sailable rationale for defending certain policies 
and practices.


Recognizance
Generally, an obligation by which a person 
promises to perform some act or observe some 
condition, such as to appear when called, to 
pay a debt, or to keep the peace. According 
to Black’s, a recognizance most commonly 
takes the form of a bail bond that guarantees 
an un-jailed criminal defendant’s return for a 
court date.


Recommendations
Verbal or written suggestions to the court 
regarding the conditions of release or deten-
tion appropriate for the case at hand.


Right to Bail
When granted by federal or state law, it is the 
right to release from jail or other government 
custody through the bail process. Technically, 
it is typically the “right to non-excessive bail,” 
which goes to the reasonableness of the condi-
tions placed on any particular defendant’s 
release. The United States Constitution does 
not have an explicit right to bail clause, but 
that right is contained in the federal statute. 
Many states have right to bail clauses, even if 
that right has been limited for certain cases.


Some argue, incorrectly, that the right to bail 
means only the right to have bail set. This argu-
ment ignores clear statements by the United 
States Supreme Court indicating that the 
right to bail normally means a right to pretrial 
freedom, such as the following two state-


ments from Stack v. Boyle: (1) “federal law has 
unequivocally provided that a person arrested 
for a non-capital offense shall be admitted to 
bail. This traditional right to freedom before 
conviction permits the unhampered prepa-
ration of a defense, and serves to prevent the 
infliction of punishment prior to conviction.”76; 
(2) “The practice of admission to bail, as it has 
evolved in Anglo-American law, is not a device 
for keeping persons in jail upon mere accusa-
tion until it is found convenient to give them a 
trial. On the contrary, the spirit of the proce-
dure is to enable them to stay out of jail until a 
trial has found them guilty.”77). The argument 
also conflicts with the following seminal state-
ment from United States v. Salerno: “In our 
society liberty is the norm, and detention prior 
to trial or without trial is the carefully limited 
exception.”78


The legal structure of the right to bail differs 
among the states. Nine states, like the federal 
system, have no right to bail articulated in 
their constitutions. Approximately twenty one 
states have “traditional” and fairly broad right 
to bail provisions, which were modeled after 
Pennsylvania’s law of 1682. The remaining 
states have amended their constitutions to 
allow for preventive detention in various ways.


Right to Counsel
The Sixth Amendment right of the accused to 
assistance of counsel for his or her defense. 
There is also a Fifth Amendment right, which 
deals with the right to counsel during all custo-
dial interrogations, but the Sixth Amend-
ment right more directly affects the admin-
istration of bail as it applies to all “critical 
stages” of a criminal prosecution. According 
to the Supreme Court, the Sixth Amendment 
right “does not attach until a prosecution is 
commenced.”79 Commencement, in turn, is 
“the initiation of adversary judicial criminal 
proceedings – whether by way of formal charge, 
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preliminary hearing, indictment, information, 
or arraignment.”80 InRothgery v. Gillespie 
County, the United States Supreme Court 
“reaffirm[ed]” what it has held and what “an 
overwhelming majority of American jurisdic-
tions” have understood in practice: “a criminal 
defendant’s initial appearance before a judicial 
officer, where he learns the charge against him 
and his liberty is subject to restriction, marks 
the start of adversary judicial proceedings that 
trigger attachment of the Sixth Amendment 
right to counsel.”81


Salerno
Short for United States v. Salerno, 481 U.S. 739 
(1987), the United States Supreme Court case 
that upheld the 1984 Bail Reform Act’s preven-
tive detention language against facial Due 
Process and Eighth Amendment challenges. 
Regarding the Eighth Amendment claim, the 
Court concluded:


Nothing in the text of the Bail Clause limits 
permissible Government considerations 
solely to questions of flight. The only argu-
able substantive limitation of the Bail 
Clause is that the Government’s proposed 
conditions of release or detention not be 
‘excessive’ in light of the perceived evil. Of 
course, to determine whether the Govern-
ment’s response is excessive, we must 
compare that response against the interest 
the Government seeks to protect by means 
of that response. Thus, when the Govern-
ment has admitted that its only interest is in 
preventing flight, bail must be set by a court 
at a sum designed to ensure that goal, and 
no more. We believe that, when Congress 
has mandated detention on the basis of a 
compelling interest other than prevention 
of flight, as it has here, the Eighth Amend-
ment does not require release on bail.82


It was in the Salerno opinion that Chief Justice 
Rehnquist uttered the famous statement 
(and rallying cry for all those now seeking 
bail reform), “[i]n our society, liberty is the 
norm, and detention prior to trial or without 
trial is the carefully limited exception.”83 See 
Preventive Detention


Secured Bond
see Bail Bond


Security
Collateral given or pledged to guarantee fulfill-
ment of an obligation (Black’s). Implied is the 
forfeiture of this collateral if the obligation is 
not met.


Stack v. Boyle
342 U.S. 1 (1951). The first major Supreme 
Court case to address issues in the administra-
tion of bail, albeit written at a time when the 
sole purpose of bail was to reasonably assure 
court appearance. Its holding included the 
following language:


the modern practice of requiring a bail bond 
or the deposit of a sum of money subject to 
forfeiture serves as additional assurance 
of the presence of an accused. Bail set at 
a figure higher than an amount reasonably 
calculated to fulfill this purpose is ‘exces-
sive’ under the Eighth Amendment. Since 
the function of bail is limited, the fixing 
of bail for any individual defendant must 
be based upon standards relevant to the 
purpose of assuring the presence of that 
defendant.84
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The case is also often cited for the following 
language concerning the presumption of inno-
cence:


[f]rom the passage of the Judiciary Act of 
1789, to the present Federal Rules of Crim-
inal Procedure, Rule 46 (a)(1),85 federal law 
has unequivocally provided that a person 
arrested for a non-capital offense shall 
be admitted to bail. This traditional right 
to freedom before conviction permits the 
unhampered preparation of a defense, and 
serves to prevent the infliction of punish-
ment prior to conviction. Unless this 
right to bail before trial is preserved, the 
presumption of innocence, secured only 
after centuries of struggle, would lose its 
meaning.86


Finally, the case is known for language both in 
the majority opinion as well as Justice Jack-
son’s memorable concurring opinion, empha-
sizing the importance of individualized bail 
determinations that are tailored to each defen-
dant.


Standards (also “National Standards”)
Generally, standards are models accepted 
as correct by custom, consent, or authority, 
or a criterion for measuring acceptability, 
quality, or accuracy. In the field of pretrial 
release, “standards” refer to specific recom-
mendations based on empirically sound 
social science research and fundamental legal 
principles designed to provide guidance and 
insight to policymakers and practitioners 
working to further pretrial justice. The stan-
dards published by the National Association 
of Pretrial Services Agencies (NAPSA) are 
directed specifically toward pretrial programs. 
The American Bar Association’s Criminal 
Justice Standards on Pretrial Release stand 
out due to their breadth of stakeholder input, 
their comprehensive process for adoption, and 


their use by the courts and others as important 
sources of authority.87


Sufficient Sureties
In the administration of bail, the phrase is 
used to mean adequate assurance as a limit to 
an unfettered right to bail, sufficient to accom-
plish the purpose of bail – that is, court appear-
ance and public safety. The language is derived 
from the 1682 Pennsylvania constitutional 
provision, providing that “‘all prisoners shall 
be Bailable by Sufficient Sureties, unless for 
capital Offenses, where proof is evident or the 
presumption great.’”88 The Pennsylvania law 
was quickly copied, and as the country grew 
“the Pennsylvania provision became the model 
for almost every state constitution adopted 
after 1776.”89 The more litigated issue at bail 
is what the term “sureties” in “sufficient sure-
ties” means, and specifically whether it limits 
the government to accepting commercial sure-
ties versus, for example, cash-only financial 
conditions of release. In one state court case, 
the Colorado Court of Appeals reviewed other 
published state court decisions surrounding 
the issue and wrote the following:


the vast majority [of jurisdictions], either 
expressly or implicitly, understand the 
word ‘sureties’ in the phrase ‘sufficient 
sureties,’ to encompass a variety of bond 
forms, including cash. See State v. Briggs, 
supra, 666 N.W.2d at 583 (“the framers did 
not intend to favor one particular method 
of surety-commercial bonding-by inclusion 
of the sufficient sureties clause”);  State v. 
Brooks, supra, 604 N.W.2d at 353 (the word 
“sureties” “encompasses a broad array of 
methods to provide adequate assurance 
that an accused will appear as the court 
requires”);  see also Ex parte Singleton, 
supra, 902 So.2d at 135 (quoting State v. 
Briggs, supra, 666 N.W.2d at 581-83:  “[w]e  
are also confident that the framers did not 
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intend to favor one particular method of 
surety”);  People ex rel. Gendron v. Ingram, 
34 Ill.2d 623, 217 N.E.2d 803, 806 (1966) 
(“the alternative methods of bail provided 
in [the statutes] do not violate the consti-
tutional provision that all persons shall be 
bailable by ‘sufficient sureties” ’);  Burton 
v. Tomlinson, 19 Or.App. 247, 527 P.2d 
123, 126 (1974) (“Nowhere does it say that 
lawful release of a defendant may be accom-
plished only through the medium of sure-
ties.”); cf. Rendel v. Mummert, supra, 474 
P.2d at 828; State ex rel. Jones v. Hendon, 
66 Ohio St.3d 115, 609 N.E.2d 541, 543 
(1993); but see State v. Golden, supra, 546 
So.2d at 503 (limiting the “sufficient sure-
ties” clause to commercial sureties).


 
Because the history of the phrase in each 
of the respective constitutions is similar, 
we are persuaded by the near uniformity 
of these opinions on this question. We also 
find particularly informative the exhaus-
tive historical analysis done by the Iowa 
Supreme Court in Briggs.  Specifically, 
that court noted that the several state 
constitutions that included “sufficient sure-
ties” upon which the Iowa provision was 
patterned were drafted before commer-
cial sureties even emerged as a popular 
bond form.  Similarly, the court pointed 
to historical data indicating that personal, 
monetary, and property sureties were all 
more well-known ways to secure a bond 
when the Iowa Constitution was enacted. 
State v. Briggs, supra, 666 N.W.2d at 583; 
cf. People v. Mellor, 2 Colo. 705, (1875) 
(cash bond imposed by trial court).
 
Furthermore, in Colorado, as in most juris-
dictions, the primary purpose of bail is to 
assure the presence of the accused at trial. 
See People v. Sanders, 185 Colo. 153, 156, 


522 P.2d 735, 736 (1974) (such a purpose 
“should be met by means which impose the 
least possible hardship upon the accused”); 
see also Reynolds v. United States, 80 S.Ct. 
30, 32, 4 L.Ed.2d 46 (1959). Interpreting 
the word ‘sureties’ broadly to encompass 
multiple bond forms satisfies this purpose.   
When bail may be secured by a court in 
a variety of ways, the court’s ability to 
assure the presence of the accused at trial 
is strengthened.   See Rendel v. Mummert, 
supra, 474 P.2d at 828 (“‘sufficient sure-
ties’ mean, at a minimum, that there is 
reasonable assurance to the court that 
if the accused is admitted to bail, he will 
return as ordered until the charge is fully 
determined”).
 
Accordingly, we agree with the majority of 
jurisdictions considering the issue that, in 
reference to bail, the term “sureties” refers 
to a broad range of guarantees used for the 
purpose of securing the appearance of the 
defendant.  Such guarantees include, but 
are not limited to, bonds secured by cash.90


Historically, sureties were always people, and 
government officials attained sufficiency by 
“stacking’ sureties – that is, by using multiple 
persons to take collective responsibility for the 
defendant pretrial.


Summons
A notice requiring a person to appear in court 
as a juror or witness; a writ directing a sheriff 
or other proper officer to notify a defendant to 
appear in court on a day named (Black’s). In 
the administration of bail, there is a significant 
issue concerning what criteria should govern a 
judge’s decision to issue summonses in lieu of 
arrest warrants.
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Surety or Sureties
Generally, a surety is a person who is primarily 
liable for paying another’s debt or performing 
another’s obligation (Black’s). In the adminis-
tration of bail, a “surety” is one of a broad range 
of guarantees (not necessarily a person) as a 
limit to an unfettered right to bail, sufficient 
to accomplish the purpose of bail – i.e., court 
appearance and public safety. The “sufficient 
surety” language found in many state consti-
tutions was drafted long before the inception 
of pretrial services programs and agencies, 
before release on recognizance programs, 
and before the use of commercial sureties, so 
a somewhat broader definition is warranted 
to cover all current methods used to provide 
reasonable assurance of court appearance and 
public safety.


Third Party Custody
A condition of release that requires that 
another person or program be responsible 
for assuring the defendant’s appearance and 
compliance with all other bond conditions. 
Typically, the defendant signs a bail bond and 
agrees to remain in the custody of a third party. 
The third party, in turn, agrees to supervise 
the defendant and report any violation of the 
conditions of release to the court. Other condi-
tions may also be imposed.


Unsecured Bond
see Bail Bond


Vera Study
see Manhattan Bail Project


Warrant
A writ directing or authorizing someone to do 
an act, especially directing a law enforcement 
officer to make an arrest, a search, or a seizure 
(Black’s). An arrest warrant typically refers 
to the warrant issued upon probable cause to 
arrest and bring a person to court. The term 
“bench warrant” is often used for any warrant 
issued from the bench, but more specifically for 
those warrants issued for the arrest of a person 
who has been held in contempt, who has failed 
to appear, or has disobeyed a subpoena.


Writ
A court’s written order, in the name of a state or 
other competent legal authority, commanding 
the addressee to do or refrain from doing a 
specified act. There are numerous types of 
writs, including, technically, a capias or arrest 
warrant, and the Great Writ ofhabeas corpus.
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From: aggieme2
To: DOH WSBOH
Subject: Allison Berry
Date: Wednesday, October 13, 2021 9:56:51 AM

External Email

Please dismiss all allegations against Ms. Berry.  She acted in the public interest during the
ongoing pandemic for Clallam and Jefferson Counties.  

Sent via my Samsung Galaxy, an AT&T 4G LTE smartphone

mailto:aggieme2@gmail.com
mailto:WSBOH@SBOH.WA.GOV


From: Rsurojo
To: DOH WSBOH
Subject: Public Comments for WSBOH Members from March EH Committee Special Meeting
Date: Wednesday, October 13, 2021 9:34:09 AM

External Email

 
Dear WSBOH Members: 
 

We are writing in support of Dr. Allison Berry, North Olympic Peninsula
health officer and her actions to help stem the spread of the coronavirus
and the delta variant.

As the official in charge of public health, it is necessary to implement
guidelines to protect all the citizens of Clallam County. A mandate to be
vaccinated to enter a restaurant, bar, etc. is one of those actions. Living
in a community requires that we obey rules to protect others and
ourselves, such as motor vehicle laws, no smoking regulations, school
vaccinations, building codes, etc. The stakes are high for all of us with
Covid 19 and none of this is political or personal (as if Dr. Berry enjoys
to boss others). It is time to act as reasonable adults.
 

Robert and Nancy Baer

156 Hilltop Drive Unit B

Sequim, WA 98382
 

mailto:rsurojo@aol.com
mailto:WSBOH@SBOH.WA.GOV


From: Barbara
To: DOH WSBOH
Subject: Dr Alison Berry
Date: Tuesday, October 12, 2021 10:16:09 PM

External Email

To whom it may concern:

Please be aware that I, a resident of Jefferson County, strongly support Dr Berry and her work and wise, tough
decisions regarding Covid-19 precautions. The Delta variant has shown how at risk we are, even fully vaccinated.
Clallam and Jefferson Counties have large populations of senior citizens, many with fragile health. Having mask
mandates and vaccination mandates are intelligent means of keeping us safer. They make sense, especially for
indoor dining - we would not feel safe doing so without these precautions in place. They also help ensure kids can
stay in school, which is really important, especially in light of how much in-person learning they have lost over the
course of the pandemic.

Please dismiss any and all charges brought against Dr Berry. She is doing her job, WELL.

Thank you

Barbara J Thompson
875 Old Gardiner Rd
Sequim, WA 98382

Sent from my iPad

mailto:barbt2@hotmail.com
mailto:WSBOH@SBOH.WA.GOV


From: Bill and/or Carole Woods
To: DOH WSBOH
Subject: Dr. Allison Berry
Date: Tuesday, October 12, 2021 12:04:34 PM

External Email

Dr. Allison Berry, Health Officer for Clallam County, is our hero. She put the health and safety of
Clallam County residents above her own safety and interests and stood up to the anti-vaxers.
Governor Inslee is considering modeling a state-wide mask mandate on her leadership in Clallam
County. Please know that many of us who live in Clallam County value her work and
commitment to our health and safety. We just wish more of our leaders had her courage and
integrity;.

Bill and Carole Woods
51 Peninsula St.

Sequim, WA 98382
 KI7TLS

With climate change and COVID we are like the dinosaurs gazing vacantly at the asteroid,

 except we have scientists trying desperately to tell us how to save ourselves.

mailto:greeniewoods@yahoo.ca
mailto:WSBOH@SBOH.WA.GOV


From: Christina Cunningham
To: DOH WSBOH
Subject: Support for Dr Berry
Date: Wednesday, October 13, 2021 12:16:07 AM

External Email

I appreciate what Dr. Berry has done to protect the people of Clallam and Jefferson Counties.
She has worked courageously and selflessly to combat the threat of the Corona virus--often
while having to defend and explain her rationale in the face of mean-spirited opposition. We
are all safer on the North Olympic Peninsula because Dr. Berry has been outstanding in her
position.

Sincerely, 
Christina and Tom Cunningham 
Sequim, Washington 

mailto:ceclunningham2@gmail.com
mailto:WSBOH@SBOH.WA.GOV


From: Christine Lanphear
To: DOH WSBOH
Subject: Dr. Allison Berry, Public Health Officer for Clallam
Date: Tuesday, October 12, 2021 9:08:08 PM

External Email

I understand that there will be a hearing tomorrow 10/13/21 regarding a complaint
filed against Dr. Berry. I am a resident of Clallam County and believe Dr. Berry
was acting within her authority issuing a vaccine mandate covering bar and
restaurant patrons. She followed the science and recommendations. She has been
courageous and I support her. I hope you will too.

Sincerely,
Christine Lanphear RN

mailto:feather437@aol.com
mailto:WSBOH@SBOH.WA.GOV


From: dcaz@juno.com
To: DOH WSBOH
Subject: I support Dr. Allison Berry
Date: Tuesday, October 12, 2021 6:01:01 PM

External Email

Dear Washington State Board of Health:
 
The threats of physical harm and other intimidating, extremist tactics being used against
doctor Allison Berry, Public Health Officer for the North Olympic Peninsula for doing her job,
by the anti-vaccination movement are appalling.
 
These tactics are frighteningly similar to those used by right-wing fanatics in Washington, DC
back on January 6th. These people are spewing lies when they say that mandatory
vaccinations are "unconstitutional".
 
Are vaccinations against polio, the mumps, and measles "unconstitutional"? In my opinion,
COVID-19 vaccinations, like vaccinations against other deadly, contagious diseases should be
required for school attendance. 
 
This COVID-19 pandemic has taken the lives of too many people throughout our state. Too
many are still un-vaccinated. If we hope to ever get a handle on this pandemic, we need to
ensure everybody is vaccinated against it, except those with medical exemptions.
 
Citizens of our state are truly fortunate to have a team of consistent professionals like Doctor
Allison Berry that are dedicated in binging this pandemic under control.
 
Thank you, and Sincerely,
 
David Zink
601 Wallace Street
Steilacoom, WA 98388
 
 

mailto:dcaz@juno.com
mailto:WSBOH@SBOH.WA.GOV


From: Elizabeth Schilling
To: DOH WSBOH
Subject: Dr. Allison Berry, our valued medical health officer
Date: Tuesday, October 12, 2021 9:25:10 PM

External Email

Dear Washington State Health Board Members -

Dr. Berry has acted within her authority in issuing a vaccine mandate
covering bar and restaurant patrons. I support her sensible public health
measures. She has also courageously stood up to attempts to bully and
defame her.

She is a valued public servant, and I urge the State Board of Health to
dismiss the complaints against her.

Best,

Elizabeth Schilling
822 Clark Rd.
Sequim, WA 98382
206-434-2634

 

mailto:schillingelizabeth@hotmail.com
mailto:WSBOH@SBOH.WA.GOV


From: ethel zwanziger
To: DOH WSBOH
Subject: Dr. Allison Berry Complaint
Date: Wednesday, October 13, 2021 10:54:14 AM

External Email

I am writing to express my outrage at the people who have chosen to file a complaint against our competent,
compassionate, and courageous county heath officer, Dr. Allison Berry.  Clearly, she has acted within her authority
and with nothing but the best interests of our population in mind in implementing vaccine mandates for entering
restaurants, bars, etc.  Thanks to her, the tide has turned and we are now plateauing in this pandemic.  The actions
she has taken should be followed in other counties, not challenged.
Please see fit to dismiss the nuisance complaint of the ill informed and unvaccinated who have filed it.
Thank you.
A concerned Clallam County senior,
Ethel R. Zwanziger
1372 Jamestown Road
Sequim, Washington

Sent from Outlook

mailto:erzwanziger@hotmail.com
mailto:WSBOH@SBOH.WA.GOV


From: Gary Clark
To: DOH WSBOH
Subject: Dr. Allison Berry
Date: Wednesday, October 13, 2021 6:20:54 AM

External Email

Dr Berry has been serving our County through a very difficult time. She has used her authority to do all she can to
protect our health and therefore our lifestyles by following the science and best practices to get us through this time.

As a man near his 70th birthday I appreciate her hard work. I would not be visiting or spending my money locally if
these requirements were not in effect.

Please dismiss these unfounded accusations by a few viciously ignorant people.

Gary Clark
Sequim, Wa
Sent from my iPad

mailto:blazerchance@yahoo.com
mailto:WSBOH@SBOH.WA.GOV


From: Glen Varvil
To: DOH WSBOH
Subject: Dr. Berry
Date: Wednesday, October 13, 2021 7:52:04 AM

External Email

Carpenters build barns, jackasses kick them down.  Dr. Berry is doing a great job and telling
the truth.  Don't let a few loudmouth bullies spreading lies get in her way and stop the good
work she is doing for our county.

Thank you
Glen Varvil
30 Strawberry Field Dr.
Sequim, WA

mailto:glenvarvil@gmail.com
mailto:WSBOH@SBOH.WA.GOV


From: Hanna Luther
To: DOH WSBOH
Subject: Dr. Berry
Date: Wednesday, October 13, 2021 5:26:15 AM

External Email

Hello,

I'm writing to you in support  of Dr. Berry . She is our public health official for Clallam and
Jefferson Counties. She has mandated masks in restaurants and bars in order to keep the public
safe from Covid. She is being attacked by anti vaxxers and anti maskers in order to intimidate
and threaten her and her family. Their agenda is to get her to rescind  this mandate for the
simple reason that they are crazy. Enough said. I support her completely and I'm grateful for
her courage and commitment to keeping us all safe.

Sincerely,

Hanna Luther

mailto:hannaluther@gmail.com
mailto:WSBOH@SBOH.WA.GOV


From: Harriet Smith
To: DOH WSBOH
Subject: complaint against Dr Allison Berry
Date: Tuesday, October 12, 2021 9:49:10 PM

External Email

To the WA State Board of Health:

We are writing in support of Dr Allison Berry and all of the public health actions she has
taken, during the pandemic, to protect those of us who live in Clallam Co. She acted within
her authority in issuing a vaccine mandate covering bar and restaurant patrons, and most
residents in our county appreciate her efforts to keep us safe and healthy. She has been bullied
relentlessly and has acted with courage and dignity, despite attempts to defame her. 

We urge the State Board of Health to dismiss the complaint against her.

Sincerely,
Harriet Smith and Bill Teel
152 Vistas Dr
Sequim WA 98382

mailto:harsmith39@gmail.com
mailto:WSBOH@SBOH.WA.GOV


From: jo ehly
To: DOH WSBOH
Subject: Dr. Berry
Date: Wednesday, October 13, 2021 9:20:58 AM

External Email

I  would like to add my strong support of Dr Berry, our remarkable Public
Health Officer for Clallam and Jefferson counties.

She has followed all state directives legally, fairly, kindly, wisely and
professionally. She has endured personal threats and vicious oral attacks,
not to mention lies that have been spread about her.

Through all this chaos and personal threats, she has remained strong and
not backed down from doing her job. The majority of citizens are
extremely grateful for her guidance and direction.

Any complaints against her should be dropped, as they are not based on
facts.

Thank you, 
  Jo Ehly
 Sequim, Wa.

mailto:jocatric@yahoo.com
mailto:WSBOH@SBOH.WA.GOV


From: Jodi Sperry
To: DOH WSBOH
Subject: Dr. ALLISON BERRY
Date: Wednesday, October 13, 2021 4:14:59 AM

External Email

I strongly urge you to ignore the vile attempts to accuse Dr. Berry of anything other to end the
pandemic in Clallam county.  Mandates are not unconstitutional and are used when enough of
the population are not interested in protecting others rights.

mailto:jodisperry40@gmail.com
mailto:WSBOH@SBOH.WA.GOV


From: Joyce Cameron
To: DOH WSBOH
Subject: Dr. Berry Complaint
Date: Tuesday, October 12, 2021 9:13:44 PM

External Email

I humbly ask that you dismiss the formal complaint that has been file against Dr. Berry.  In my opinion, Dr.
Berry has fulfilled her duties as admirably as one could in this fraught political environment.  It is my belief
that Dr. Berry executed her role in the best interest of the whole community.

Sincerely,
Joyce Cameron
171 America Blvd
Sequim, Wa., 98383

mailto:joycecam2@aol.com
mailto:WSBOH@SBOH.WA.GOV


From: Junne Seela
To: DOH WSBOH
Subject: Dr. Berry
Date: Wednesday, October 13, 2021 1:34:36 PM

External Email

Please dismiss the complaint against Dr
Berry for issuing the order that restaurants and bars  have patrons show their proof of Covid
vaccination before entering.  She has worked hard to make our county safer and has been
strong and courageous in doing this.  She is being bullied by people, it seems, who do not care
about the health and safety of the community.  I am grateful that she is here in Clallam county
doing her job well. Thank you for your consideration.

Sincerely,
Junne Seela
Clallam County citizen

mailto:junne.seela49@gmail.com
mailto:WSBOH@SBOH.WA.GOV


From: Kristy McCloskey
To: DOH WSBOH
Subject: Dr. Allison Berry
Date: Tuesday, October 12, 2021 8:51:10 PM

External Email

DR. ALLISON BERRY, PUBLIC HEALTH OFFICER, NORTH OLYMPIC PENINSULA,
HAS MY FULL SUPPORT.

I am a Sequim resident, local business owner and mother of two children attending Sequim
public schools. I am grateful and honored to have Dr. Allison Berry serving and leading our
community through this pandemic. My voice is not loud and I am only one, but please hear
my praise and support for Dr. Berry despite the loud misplaced anger and frustration
expressed by a few.

Thank you for your time and attention,
Kristy Hilliker

mailto:tou_che@me.com
mailto:WSBOH@SBOH.WA.GOV


From: Laura Campbell
To: DOH WSBOH
Subject: Dr. Berry
Date: Wednesday, October 13, 2021 6:28:58 AM

External Email

Please provide Dr. Berry with all of the support she needs to continue doing a fabulous job of leading our county in
controlling this pandemic. She’s my hero.

Sent from my iPad

mailto:lpcampy@gmail.com
mailto:WSBOH@SBOH.WA.GOV


From: Laurel Hargis
To: DOH WSBOH
Subject: My Public Comments
Date: Wednesday, October 13, 2021 7:20:24 AM

External Email

My name is Laurel Hargis; I am a resident of Port Angeles in Clallam County.

My comment is in regards to Dr Berry’s mandate requiring proof of vaccination for indoor
diners and bar patrons in Clallam County:

I fully support this important public health measure.

Laurel Hargis
3755 Canyon Circle
Port Angeles, WA.

mailto:laurelhargis19@gmail.com
mailto:WSBOH@SBOH.WA.GOV


From: Lauren
To: DOH WSBOH
Date: Wednesday, October 13, 2021 5:48:50 AM

External Email

Dear Esteemed Board members

There has been a lot of controversy as of late due to mandates being imposed to stem the tide of the COVID virus.
This appears to be due to many people not understanding the science behind all of these measures. This is affecting
many of our public servants in a negative way. Dr. Allison Berry is one of those whose courage in the face of threats
has stood out to me and others in our community on the Olympic Peninsula.

I understand that a complaint has been filed against her by a small group of uninformed individuals. Dr. Berry acted
within her authority in issuing a vaccine mandate affecting bar and restaurant patrons.  I support these sensible
measures, and applaud her willingness to stand up to those who try to bully and defame her.

Dr. Berry is a valued public servant, and I would urge you to dismiss any complaints against her or attempts to have
her removed, 

Thank you for your consideration.

Sincerely,
Lauren Churchill
Sequim, WA

-- 
In Lak'ech

(I Am Another Yourself)

mailto:lauren.b.churchill@gmail.com
mailto:WSBOH@SBOH.WA.GOV


From: Liz Wolf-Troberg
To: DOH WSBOH
Subject: Dr A Berry
Date: Tuesday, October 12, 2021 9:46:18 PM

External Email

Dr Allison Berry is to be commended  and the North Olympic Penninsula is lucky to have her
as Health Officer. It is directly due to her knowledge and quick action that so many people
were quickly vaccinated. She has worked tirelessly to keep the public well informed and I
think we would be worse off as a community if not for her work.
Elizabeth M Wolf-Troberg RN

mailto:lizwt53@gmail.com
mailto:WSBOH@SBOH.WA.GOV


From: Michael Buettner
To: DOH WSBOH
Subject: Dr Allison Berry
Date: Tuesday, October 12, 2021 3:36:40 PM

External Email

I fully support the actions that Dr Berry has taken. Please dismiss the formal complaint against
her. The formal complaint is just another example of frivolous legal actions taken against our
dedicated  public health officials. It is a nationwide pattern of harassment by anti-vaccine
people. Thank you Michael J. Buettner

mailto:2buettnjs@gmail.com
mailto:WSBOH@SBOH.WA.GOV


From: Michael Chase
To: DOH WSBOH
Subject: Dr. Allison Berry
Date: Tuesday, October 12, 2021 2:58:44 PM

External Email

As a resident of Clallam County, I fully support our Public Health Officer, Dr. Allison Berry. 
Dr. Berry has worked tirelessly to keep everyone on the North Olympic Peninsula healthy and
to stop the spend of COVID-19.

I ask that you dismiss any and all complaints against her and the steps she has taken to fight
this pandemic.

Thank you,
Michael Chase
Sequim, WA

mailto:machase9@gmail.com
mailto:WSBOH@SBOH.WA.GOV


From: Michael Gillespie
To: DOH WSBOH
Subject: Support for Dr. Berry
Date: Tuesday, October 12, 2021 9:35:07 PM

External Email

Members of the WA State Board of Health,

I wish to voice my unequivocal support for our Clallam County health officer.

Dr Berry acted within her authority in issuing a vaccine mandate covering
bar and restaurant patrons, and I support her sensible public health
measures. She has also courageously stood up to attempts to bully and
defame her.

She is a valued public servant, and I urge the State Board of Health to
dismiss the complaints against her.

Sincerely,
Michael Gillespie 
1711 Happy Valley Rd.
Sequim, WA 98382

mailto:snotelin@icloud.com
mailto:WSBOH@SBOH.WA.GOV


From: Nan Burris
To: DOH WSBOH
Subject: Dr. Berry of Clallam Co.
Date: Tuesday, October 12, 2021 2:06:52 PM

External Email

Dear SBOH,
We understand there has been a complaint filed against Dr. Berry. We just want to let you know that we totally
support Dr. Berry and feel she has done an outstanding job, especially during these trying times.  We believe all of
her mandates were very appropriate and designed to keep the people of Clallam County safe and healthy.

mailto:nanburris0@gmail.com
mailto:WSBOH@SBOH.WA.GOV


From: Nan Burris
To: DOH WSBOH
Subject: Dr. Allison Berry
Date: Tuesday, October 12, 2021 2:08:52 PM

External Email

Dear SBOH,
We understand there has been a complaint filed against Dr. Berry. We just want to let you know that we totally
support Dr. Berry and feel she has done an outstanding job, especially during these trying times.  We believe all of
her mandates were very appropriate and designed to keep the people of Clallam County safe and healthy.

Thank you,
Bruce and Nannette Burris

mailto:nanburris0@gmail.com
mailto:WSBOH@SBOH.WA.GOV


From: samew3
To: DOH WSBOH
Subject: Dr Berry
Date: Tuesday, October 12, 2021 6:14:17 PM

External Email

Washington State Board Of Health,
 
Dr Berry has mass commu its support for mandates. This area has half a dozen anti
vax groups feeding them disinformation. One is Peoples Rights an Ammon Bundy
group fighting vaccines, masks, distancing, shut downs in 10 Western States. The
Proud Boys have been organizing school board, city council, county commisioners
meetings. 
They tried the Rush Dr Berry's house and a briefing of the Clallam County
Commisioners and have made threats.
The loudest complaints you will hear is from these anti vax group members based on
emotion and misinformation from militia and hate groups.
You must back up Dr Berry.
.

Sent from my Verizon, Samsung Galaxy smartphone

mailto:samew3@aol.com
mailto:WSBOH@SBOH.WA.GOV


From: Serena Mylchreest
To: DOH WSBOH
Subject: Dr Berry is doing her job well
Date: Wednesday, October 13, 2021 8:09:29 AM

External Email

I support Dr Berry's actions in issuing a vaccine mandate covering bar and
restaurant patrons, and I support her sensible public health measures. She
has also courageously stood up to attempts to bully and defame her.

She is a valued public servant, and I urge the State Board of Health to
dismiss the complaints against her.

-- 

Serena (Seri) Mylchreest
Port Angeles, Washington USA

mailto:quiltseri@gmail.com
mailto:WSBOH@SBOH.WA.GOV


From: steve koehler
To: DOH WSBOH
Subject: Support Dr. Berry
Date: Tuesday, October 12, 2021 9:52:42 AM

External Email

Michelle Davis, Executive Director 
Washington State Board of Health 
PO Box 47990 
Olympia, Washington 98362 

Dear Ms. Davis,

We are deeply disappointed to learn of a alarmingly dangerous complaint against 
Clallam County Health Officer, Dr. Allison Berry, by a group of anti-science 
extremists. Their complaint is loaded with misinformation with the intent of thwarting 
the courageous efforts of Dr. Berry to keep our community safe. Please support Dr. 
Berry as she diligently works to protect us. Thank you.

Sincerely,

Steve Koehler  steve@stevekoehler.com
Sharle Osborne sharleo@stevekoehler.com
Home: 360.683.8816—home
Steve mobile: 360.670.3158 
Sharle mobile: 360.670.6124 
80 Percy Ln.
Sequim, WA 98382
 

mailto:steve@stevekoehler.com
mailto:WSBOH@SBOH.WA.GOV
mailto:steve@stevekoehler.com
mailto:sharleo@stevekoehler.com


From: szbrgr
To: DOH WSBOH
Subject: Support for Allison Berry
Date: Tuesday, October 12, 2021 2:56:40 PM

External Email

I wholly support the efforts and mandates instilled by Allison Berry in an attempt to
protect our lives.  Thank you...Susan Berger
                      514 W. Summer Breeze Lane , Sequim,  WA

Sent from my Verizon, Samsung Galaxy smartphone

mailto:szbrgr@yahoo.com
mailto:WSBOH@SBOH.WA.GOV


From: Sylvia Meyer
To: DOH WSBOH
Subject: Support for Dr. Allison Berry, Clallam County PHO
Date: Tuesday, October 12, 2021 3:54:26 PM

External Email

Dear Washington State Board of Health Members,
 
This is a letter of support for our Public Health Officer, Dr. Allison Berry.   I am a
90 year old, 25 year resident of Port Angeles, WA.
 
I am appalled at the ignorance, hysteria, and fanaticism aimed at our heroic Dr.
Berry.   I also find it difficult to understand
why the simple requirements of protective masks, social distancing, vaccination
assurances are considered criminal.  The
real crime would be for an unvaccinated person to  infect someone who later
dies of COVID.   The COVID carrier becomes
a human killer!
 
The "Know-Nothings" shouting "Treason"  and "Nazis" are, in fact, acting more
like the people they are accusing Dr. Berry
of being like!  There is a fascist element in insisting on one's own freedom at the
rights of trampling others' rights.  Their
freedom means the freedom to infect the vulnerable and elderly near them.
 
Dr. Berry has been a responsive and communicative leader throughout this
perilous time.  As an example:  The residents at our Senior Indepent Living
apartment building were fortunate to have the Health Dept. set up pop=up
clinics for those without
cars or mobility.  This happened because a resident contacted her office
describing our vulnerable and virtually stranded elderly population.  The
response was immediate!   Vaccinations were given to at least 80 of our elders. 
Thus far, only 2 people in
100 residents here have contracted COVID (note:  they were each unvaccinated.
 
It is disappointing to know that there is such a vicious and uncaring part of our
population in this beautiful County.   Thanks fr reading.           Sincerely,  Sylvia
M. Meyer, 1703 Melody Circle, Apt. 310, 98362  Tel:  360 461-6408
 
 
 
 
 

mailto:meyersylvia2@gmail.com
mailto:WSBOH@SBOH.WA.GOV




From: L S
To: DOH WSBOH
Subject: Re: Clallam County"s Dr. Berry
Date: Wednesday, October 13, 2021 10:38:34 AM

External Email

Dr. Berry has been a superb public servant during the covid crisis.  She has been upstanding in her duties and acted
completely in accorance with state and national officials.  I feel that Dr. Berry has been well within her authority in
any and all health measures surrounding the current health crisis.  She's an asset to both the county and the State of
Washington and we are quite lucky to have her here.

I urge the State Board of Health to dismiss the outrageous, misinformed, and egregious complaints against her.

Additionally, for the county here, Dr. Berry's updates on the status of covid in Clallam county are professional,
constantly updated, and valuable.  I'm a bit of a data nerd and a 65+'er so I monitor the covid county and state
numbers daily so those being provided by the Washing State Deparment of Health and my county are helpful to
large numbers of us in Washington.  They are appreciated!

Thank you for taking the time to read this and please enjoy your day!

Thomas Lowry Sandifer
Dungeness, WA

mailto:lowrysandifer@gmail.com
mailto:WSBOH@SBOH.WA.GOV
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