
Duty of the Washington State Board of Health to Withhold 

Safety Assurances Absent Scientific Evidence 
BEFORE THE WASHINGTON STATE BOARD OF HEALTH 

Petition #30 for Rulemaking under RCW 34.05.330 

 

I. Authority 

This petition is submitted pursuant to RCW 34.05.330 and RCW 43.20.050, with reference to 

RCW 70.05, RCW 70.28, and Title 246 WAC. 

This petition is filed in coordination with and incorporates by reference factual and legal issues 

raised in Petition #23 (FDA drug jurisdiction), Petition #27 (dental and skeletal fluorosis), and 

Petition #28A (scientific method and evidence standards). 

 

II. Parties 

Petitioner: 

Washington Action for Safe Water 

Authorized Representative: 

Bill Osmunson, DDS, MPH 

Washington Action for Safe Water 

Issaquah, Washington 

billosmunson3@gmail.com 

Submitted, December 18, 2025 

 

III. Standing 

Petitioner and its members include Washington residents, parents, grandparents, and health 

professionals who consume public drinking water and whose health and reliance interests are 

directly affected by representations made by the Washington State Board of Health regarding 

the safety of substances added to public drinking water. 

Petitioners have standing under RCW 34.05.330 to request rulemaking where agency action 

affects public health and safety, particularly where the agency makes or implies affirmative 

mailto:billosmunson3@gmail.com


safety determinations (see Save a Valuable Environment v. City of Bothell, 89 Wn.2d 862 

(1978)). 

 

IV. Issue Presented 

Whether the Washington State Board of Health [referred here inclusive of the Department] may 

lawfully endorse, promote, or assure the safety of substances added to public drinking water for 

the purpose of preventing non-communicable human disease when the Board lacks sufficient 

scientific evidence to make an affirmative safety determination, notwithstanding legislative 

authorization permitting local fluoridation decisions. 

 

V. Legislative Authorization Does Not Constitute Proof of Safety 

The Washington Legislature has authorized local governments and voters to decide whether to 

fluoridate public drinking water (e.g., RCW 70A.125; prior codifications). Legislative 

authorization permits an activity; it does not constitute a scientific determination of safety or 

efficacy. 

Courts and public-health law scholars consistently distinguish authorization from safety 

determination. Legislatures do not perform toxicological risk assessment, cumulative exposure 

modeling, or life-stage-specific safety analysis (Gostin, 2008; Institute of Medicine, 2011). 

In Washington law, authorization and safety assurance are routinely separated. The Legislature 

may authorize and fund bridges, highways, or public buildings, while separate agencies retain a 

non-delegable duty to ensure safety through engineering and inspection standards (RCW Titles 

19, 47). Authorization to build does not certify safety; regulators must withhold approval if 

evidence is inadequate. 

 

Likewise, legislative permission to fluoridate does not relieve the Board of Health of its 

independent duty to assure safety before conveying safety assurances to the public. 

Illustrative Analogy: Authorization Does Not Relieve the Duty to Assure Safety 

For example, a property owner may lawfully seek permission to build a residence, including 

housing intended to address social needs such as reducing homelessness. Where the proposed 

construction site lies partly within a critical area—such as steep slopes—legislative or local 

authorization to build does not establish safety. Instead, the law requires that safety be 

independently assured. 



In such circumstances, multiple qualified experts are engaged, including geotechnical engineers, 

civil engineers, environmental engineers, structural engineers, on-site sewer designers, building 

inspectors, project managers and more. Each evaluates specific risks, applies established safety 

standards, and may require design changes or mitigation measures. Compliance with these 

safety requirements is mandatory, even when it substantially increases construction costs—in 

this case by more than 20 percent. 

The project may proceed only after safety has been affirmatively demonstrated to a high level of 

confidence. Authorization alone is insufficient. 

Parallel Requirement for Scientific Expertise in Assuring Safety for Drinking Water 

Likewise, where a substance is intentionally added to public drinking water for the purpose of 

systemic human ingestion, assurance of safety cannot rest on narrow expertise or historical 

practice. A credible safety determination requires evaluation by qualified experts across the 

relevant biological and medical sciences, including chemistry, physiology, pharmacology, 

biochemistry, pathology, microbiology, toxicology, neurology, developmental neurophysiology, 

endocrinology, nephrology, and related disciplines that govern the function of cells, organs, and 

systems throughout the human body.  [Of course, another option is to follow federal law and 

have the FDA CDER approve the ingestion of fluoride.  They have the experts, knowledge and 

policies for an evaluation such as fluoridation.] 

Such review must address total fluoride exposure from all sources and across all life stages, 

including infancy, childhood, pregnancy, adulthood, and aging. The role of these experts is not 

to demonstrate certainty of harm, but to determine whether ingestion at proposed exposure 

levels can be affirmed as safe with reasonable scientific confidence. Absent such 

multidisciplinary evaluation and affirmative findings, the Washington State Board of Health 

cannot ethically or scientifically assure that population-wide ingestion of fluoride is safe. 

Legislative permission to fluoridate does not constitute a determination of safety. The 

Washington State Board of Health exists precisely to provide the independent, expert safety 

assurance that the Legislature does not perform. Unfortunately, the Board must gather the 

scientific and medical experts from all specialties to all assure the Board the additional fluoride 

with fluoridation is safe for all.  Baring such an evaluation, it is unethical and unprofessional to 

assure the public the water is safe to drink when fluoride is added.  Where such assurance 

cannot be made with confidence, the Board must not represent or imply that the exposure is 

safe. 

 



VI. Board of Health’s Independent Duty to Assure Safety 

RCW 43.20.050 assigns the Board responsibility to adopt rules necessary to protect public 

health and to assure safe and reliable public drinking water. This duty is independent of 

legislative authorization and requires evidence-based judgment. 

The duty to “assure safety” necessarily includes the obligation not to assure safety when 

scientific evidence is insufficient. Agencies may not rely on historical practice or policy 

continuity as a substitute for evidence (see Motor Vehicle Mfrs. Ass’n v. State Farm, 463 U.S. 29 

(1983); Ioannidis, 2005). 

This principle is addressed directly in Petition #28A, which documents the Board’s lack of 

explicit evidentiary standards and the resulting risk of policy-driven rather than science-driven 

conclusions. 

 

VII. Scientific Evidence Is Currently Insufficient to Assure Safety 

The current scientific record does not support an unqualified assurance of safety for population-

wide, lifelong ingestion of fluoride through drinking water.  The mitochondria of each cell 

(power house of the cells) can be affected by fluoride. 

A. Absence of a Comprehensive Safety Determination 

No contemporary safety assessment evaluates total fluoride exposure from all sources—

drinking water, infant formula, food, beverages, dental products, and environmental sources—

across the lifespan (NRC, 2006; EFSA, 2013). Existing exposure estimates substantially predate 

current consumption patterns and fluoride sources. 

B. Infants and Formula-Fed Infants 

Infants fed formula reconstituted with fluoridated water receive the highest fluoride dose per 

kilogram body weight of any age group (CDC, 2006; Levy et al., 2010). No adequate margin-of-

safety analysis exists for this population, a concern acknowledged by federal agencies advising 

use of low-fluoride water for infant formula (CDC, 2023). 

This issue is addressed in detail in Petition #27, which documents fluoride dose exceedance and 

dental fluorosis risk in early childhood. 

C. Dental Fluorosis as Established Harm 

Dental fluorosis is a permanent, biologically adverse effect caused by excess systemic fluoride 

during tooth development (Dean, 1942; NRC, 2006). Moderate and severe fluorosis involve 

structural enamel damage, not merely cosmetic change (Fejerskov et al., 1996). 



The prevalence of fluorosis demonstrates that existing exposure levels exceed safe biological 

thresholds for a substantial proportion of children (Beltrán-Aguilar et al., 2010). 

D. Skeletal Accumulation and Lifetime Exposure 

Fluoride accumulates in bone over time, with higher concentrations associated with long-term 

ingestion (NRC, 2006). There is no validated lifetime exposure model demonstrating safety for 

continuous ingestion beginning in infancy and continuing for decades, particularly for 

individuals with renal impairment or high water intake. 

E. Neurodevelopmental Uncertainty 

Multiple human epidemiologic studies report associations between fluoride exposure and 

reduced IQ or other neurodevelopmental outcomes (Bashash et al., 2017; Green et al., 2019; Till 

et al., 2020). 

The U.S. National Toxicology Program concluded that fluoride is presumed to be a cognitive 

neurodevelopmental hazard at certain exposure levels (NTP, 2020; updated monograph 2023). 

Even where causation remains contested, uncertainty precludes affirmative safety assurance 

for unavoidable population-wide exposure (NRC, 2006; EFSA, 2013). 

The National Toxicology Program specifically did not determine nor could they find a “safe” dose 

of fluoride exposure. 

 

F. Absence of Randomized Controlled Trials 

No modern randomized controlled trials evaluate the safety of lifelong systemic fluoride 

ingestion at community water fluoridation levels. Observational studies cannot establish safety 

with the certainty required for regulatory assurance (Sackett et al., 1996; Hernán & Robins, 

2020). 

This evidentiary gap is analyzed in Petition #28A, which documents the absence of modern 

trials supporting either efficacy or safety. 

 

VIII. Non-Communicable Disease Prevention Requires Heightened 

Caution 

Washington law authorizes compulsory public-health measures primarily for communicable 

disease control (RCW 70.05; WAC 246-100). Dental caries is a non-communicable condition. 



Case law recognizes heightened scrutiny for involuntary or unavoidable medical exposure 

absent emergency (Jacobson v. Massachusetts, 1905; Washington v. Harper, 1990; Doe v. 

Rumsfeld, 2006). Where exposure is continuous and unavoidable, the obligation to demonstrate 

safety is heightened, not diminished. 

 

IX. Anticipated Board Argument and Response 

Anticipated Argument: 

The Board does not fluoridate water; local governments do, and the Legislature has permitted 

fluoridation. 

Response: 

This petition does not challenge who fluoridates water or whether fluoridation is permitted. It 

challenges whether the Board may assure safety or endorse fluoridation absent sufficient 

evidence. 

As documented in Petitions #23 and #28A, authorization does not substitute for safety review. 

Safety regulators routinely withhold approval of legislatively authorized activities when 

evidence is inadequate. The Board must do the same. 

 

X. Requested Rulemaking 

Petitioners respectfully request that the Board initiate rulemaking to adopt a provision 

substantially as follows: 

“The Washington State Board of Health shall not represent, endorse, or assure the safety of 

any substance added to public drinking water for the purpose of preventing non-

communicable human disease unless and until sufficient scientific evidence demonstrates 

safety for all populations exposed, including infants and children.” 

 

XI. Ethics Statement for Inclusion in Petition #30 

Ethics Statement 

This petition is grounded in established principles of public health and biomedical ethics, 

including respect for persons, beneficence, nonmaleficence, justice, transparency, and 

proportionality (Belmont Report, 1979; Beauchamp & Childress, 2019; Gostin, 2008). It does not 

seek to prohibit legislatively permitted activities or limit local decision-making. Rather, it seeks 

to ensure that representations of safety made by the Washington State Board of Health are 



accurate, evidence-based, and ethically responsible, particularly where population-wide 

exposure is continuous, unavoidable, and affects vulnerable populations. 
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Belmont Report. (1979). Ethical Principles and Guidelines for the Protection of Human Subjects 

of Research. 

Beauchamp TL, Childress JF. (2019). Principles of Biomedical Ethics, 8th ed. 

CIOMS. (2016). International Ethical Guidelines for Health-related Research Involving Humans. 

Gostin LO. (2008). Public Health Law: Power, Duty, Restraint. 

Institute of Medicine. (2011). Ethical and Scientific Issues in Studying the Safety of Approved 

Drugs. 

National Research Council. (2006). Fluoride in Drinking Water. 

Motor Vehicle Mfrs. Ass’n v. State Farm, 463 U.S. 29 (1983) 

XII. Conclusion 

Legislative permission is not proof of safety. The Board of Health exists to protect the public 

through evidence-based safety determinations. Where safety cannot be assured, the Board 

must say so. This petition seeks clarity, accuracy, and fidelity to that statutory duty, consistent 

with Petitions #23, #27, and #28A. 
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