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Background

Under the Administrative Procedures Act, RCW 34.05.330, any person may petition a state agency to adopt, 

repeal, or amend any rule within its authority.

Overview of the Board’s Petition Process

RCW 43.20.300 grants the Board authority to adopt rules for the appointment of non-elected members to Local 

Boards of Health. These rules are within chapter 246-90 WAC.
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Petition for Rulemaking

• March 2026: Request submitted by a county commissioner as a comment 

on the current LBOH rulemaking.

• April 2026: Petitioner and Board agreed to review the request separately as 

a petition for rulemaking.

• Request: The petitioner requests that the Board provide clarification in 

chapter 246-90 WAC regarding board membership balance during 

vacancies. 

• Specify in rule that members can retain their positions while vacant 

non-elected seats are being filled. 

• Rationale: Some counties reportedly require elected officials to temporarily 

step down during vacancies to maintain board balance.

• Petitioner believes the law intends balance to be maintained over the 

long-term, rather than during temporary vacancies.
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Local Board of Health Composition
RCW 43.20.300

• Requires the Board to adopt rules for the appointment of non-elected 

members to Local Boards of Health (LBOH). 

• These rules (chapter 246-90 WAC) must: 

• Be fair and unbiased; and 

• When possible, ensure LBOH membership includes balanced 

representation of elected officials and non-elected people with 

diverse expertise and lived experience.

• The Board first adopted these rules in 2021 as required by Engrossed 

second substitute House bill (ES2HB) 1152 (Chapter 205, Laws of 2021). 
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https://app.leg.wa.gov/wac/default.aspx?cite=246-90&full=true
https://app.leg.wa.gov/wac/default.aspx?cite=246-90&full=true
https://app.leg.wa.gov/wac/default.aspx?cite=246-90&full=true
https://lawfilesext.leg.wa.gov/biennium/2021-22/Pdf/Bills/Session%20Laws/House/1152-S2.SL.pdf?q=20260322171545
https://lawfilesext.leg.wa.gov/biennium/2021-22/Pdf/Bills/Session%20Laws/House/1152-S2.SL.pdf?q=20260322171545


E2SHB 1152: Establishing Comprehensive Health 
Services Districts 
(Chapter 205, Laws of 2021)

Governor-requested legislation that:

• Required LBOHs to have either equal elected and non-

elected members, or a community health advisory board 

or committee.

• Allowed all-elected LBOHs to retain their structure if a 

public health advisory committee or board with bylaws 

existed by Jan 1, 2021

• Required State Board of Health to adopt new LBOH 

rules (by July 25, 2022)
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Chapter 246-90 WAC: 

Applies to: 

• RCW 70.05.030 – Counties without a home rule charter 

• RCW 70.05.035 – Counties with a home rule charter 

• RCW 70.46.020 – Multi-county health districts 

• RCW 70.46.031 – Single-county health districts 

Exemptions: 

• Outlined in WAC 246-90-035

Implementation: 

• The Board recommends and encourages counties and districts to 

consult with their legal counsel to determine whether, and how, they 

must comply with these rules. 
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Statutory Requirements 

RCW 70.05.030(1)(f) and RCW 70.46.020(1)(f): 

• Board structure defined in statute. 

• Composition is primarily county commissioners. 

• Allows counties and health districts to expand board membership 

beyond county commissioners through ordinance or resolution. 

• Specifies that elected officials cannot constitute a majority 

RCW 70.05.035(1)(f) and RCW 70.46.031(1)(f):

• Board structure determined locally. 

• County legislative authority sets membership and representation; 

established through ordinance or resolution. 

• May appoint city and county elected officials, and non-elected 

members. 

• Specifies that elected officials cannot constitute a majority. 
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WAC 246-90-015(4)(b)

Specifies:

“If a board of county commissioners or a county legislative authority 

chooses to adopt a resolution or ordinance or otherwise act to change 

the size or composition of the local board of health, the resolution, 

ordinance, or other document used must ensure elected officials do not 

constitute a majority of the total membership of the local board of 

health.”
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Relevant Case Law: Bostain 

Bostain v. Food Express, Inc., 159 Wn.2d 700, 713, 153 P.3d 849 (2007) 

• Washington law required overtime pay for hours worked over 40 per week.

• The Department of Labor and Industries (L&I) adopted a rule limiting overtime pay to hours worked within Washington State.

• Washington Supreme Court invalidated the rule. 

• The Court found that a rule that attempts to create an exception that is inconsistent with plain statutory language is subject 

to invalidation (RCW 34.05.570[2][c]). 
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Takeaways

• The Board’s rules establish minimum statewide standards for appointing 

non-elected members to LBOHs, including Tribal representatives, as 

required by law.

• The rules set membership requirements, in accordance with state law, but 

do not address maintaining quorum or adjusting composition during 

vacancies or changes in board size.

• State law requires that elected officials not constitute a majority and does not 

provide a grace period or exception during vacancies of non-elected 

members. 

• LBOHs retain flexibility to expand membership beyond minimum 

requirements, and use different approaches (e.g., alternate members, early 

and proactive recruitment) to address vacancy and quorum needs. 

• Counties are responsible for implementation decisions in consultation with 

legal counsel.
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For Board Member Discussion

Should the Board…

• Accept the petition and initiate rulemaking to amend chapter 246-90 

WAC

OR

• Deny the petition for rulemaking, for reasons stated by the Board.

Board discussion and rationale for the decision will be reflected in the 

formal response letter to the petitioner
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THANK YOU

To request this document in an alternate format, please contact the Washington State Board of Health 

at 360-236-4110, or by email at wsboh@sboh.wa.gov |  TTY users can dial 711 
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ACCESSIBILITY AND THE AMERICANS WITH DISABILITIES ACT (ADA)

• The Washington State Board of Health (Board) is committed to providing information and services that are accessible to 

people with disabilities. We provide reasonable accommodations, and strive to make all our meetings, programs, and 

activities accessible to all persons, regardless of ability, in accordance with all relevant state and federal laws.

• Our agency, website, and online services follow the Americans with Disabilities (ADA) standards, Section 508 of the 

Rehabilitation Act of 1973, Washington State Policy 188, and Web Content Accessibility Guidelines (WCAG) 2.0, level AA. 

We regularly monitor for compliance and invite our users to submit a request if they need additional assistance or would like 

to notify us of issues to improve accessibility.

• We are committed to providing access to all individuals visiting our agency website, including persons with disabilities. If you 

cannot access content on our website because of a disability, have questions about content accessibility or would like to 

report problems accessing information on our website, please call (360) 236-4110 or email wsboh@sboh.wa.gov and 

describe the following details in your message:

• The nature of the accessibility needs

• The URL (web address) of the content you would like to access

• Your contact information

We will make every effort to provide you the information requested and correct any compliance issues on our website. 

https://s/BOH/Agency%20Communications/Website/ADA%20Webpage/wsboh@sboh.wa.gov
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